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Foundations in
Theory

Change is not new, but it appears to be the theme of the current era of health
care. The Patient Protection and Affordable Care Act (ACA 2010) became a
law in 2010 and created major changes in the health care system. Regardless
of the outcome of its status, healthcare organizations will be expected to
provide patient-centered care that complies with legislation, uses qualified
and compassionate professionals, and is conducted with fiscal responsibility.
In addition, the foundation of health care must also be centered in ethical
policies and action.

To address necessary ethics-based decisions amid an environment of
consistent change, you must have a foundation in ethics theory and principles.
While some think that ethics is just about "doing the right thing,"in an epoch of
change, one must justify decisions. In addition, the professionals employed in
healthcare settings have ethics guidelines and duties encoded in their practices.
Of course, patients expect healthcare providers and facilities to be concerned
about their best interests, which include ethical behavior and practices. How
can you justify your decisions in the practice or administration with an ethics
rationale? The first section of this new edition of Health Care Ethics: Critical Issues
for the 21st Century begins with two chapters that will provide this foundation.

The foundation in ethics theory and principles provided in the chapters
“Theory of Healthcare Ethics” and “Principles of Healthcare Ethics” give you
practical tools for analyzing ethics-related issues. In the chapter “Theory
of Healthcare Ethics,” Dr. Summers presents a well-researched overview of
the theories commonly used in healthcare ethics. He includes a model that
illustrates the position of ethics in philosophy. Following that, he discusses
theories that indirectly relate to healthcare, such as authority-based ethics,
egoism, and ethical relativism. Then, he provides a thorough analysis of
theories that are most commonly applied in healthcare practice. These include
natural law, deontology, utilitarianism, and virtue ethics. In his discussions, he
uses several examples to improve understanding concerning the application
of these theories in professional practice.

In the chapter “Principles of Healthcare Ethics,” Summers continues his
scholarly discussion of ethics by presenting the most commonly used ethics
principles in health care. These principles are nonmaleficence, beneficence,
autonomy, and justice. Because justice is the most complex of the four, he
provides additional definitions of types of justice and includes information
for making decisions about justice in healthcare practice. At the end of the
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2 Part | Foundations in Theory

chapter, Summers also presents a decision-making model called the reflective equilibrium model. This model
demonstrates the application of ethics theory and principles in the practice of making clinical and business
decisions.

You can apply the information given in these two chapters to your understanding of the remaining
chapters in this edition. You will find that having a solid grounding in theory and principles will allow you to
have greater clarity in making ethics-based decisions in your own area of health care. Certainly, as Summers
suggests, principles and theory should be an important part of your ethical decision-making throughout your
practice of health care.
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CHAPTER 1
Theory of Healthcare Ethics

Jim Summers

» Introduction

In this chapter, Dr. Summers provides a scholarly review of the main theories that apply to

the ethics of healthcare situations. Why is knowledge of theory important to busy healthcare

professionals? In this time of great change and challenge within the healthcare system, there is
a need to apply ethics in all types of decision-making. To make this application successfully, one
needs a foundation in ethics, in addition to data and evidence-based management tools, including
those offered by advanced technologies. An understanding of ethics theory gives you the ability
to make and defend ethics-based decisions that support both fiscal responsibilities and patient-
centered care. While these kinds of decisions are difficult, without a foundation in ethics theory,
they might prove impossible. Therefore, this chapter and the one that follows, on the principles of
ethics, will serve as your ethics theory toolbox.

» Ethics and Health Care

From the earliest days of philosophy in ancient Greece, people have sought to apply reason in
determining the right course of action for a particular situation and in explaining why it is right.
Such discourse is the topic of normative ethics. In the 21st century, issues resulting from techno-
logical advances in medicine will provide challenges that will necessitate reasoning about the right
course of action. In addition, healthcare resource allocations will become more vexing as new dis-
eases threaten, global climate change continues apace, and ever more people around the world find
their lives increasingly desperate. In the Patient Protection and Affordable Care Act of 2010 (ACA
2010) era, managers of healthcare organizations will find the resources to carry out their charge
increasingly constrained by multiple levels of change, differences in payment structures, and labor
shortages. A foundation in ethics theory and ethical decision-making tools can assist healthcare
leaders in assessing the choices that they must make in these vexing circumstances.

With the current emphasis on patient-centered care, knowledge of ethics can also be valu-
able when working with healthcare professionals, patients and their families, and policy makers.
In this sense, ethical understanding, particularly of alternative views, becomes a form of cultural
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4 Chapter 1 Theory of Healthcare Ethics

competence.! However, this chapter is limited
to a discussion of normative ethics and meta-
ethics. Normative ethics is the study of what is
right and wrong; metaethics is the study of ethi-
cal concepts. Normative ethics examines ethics
theories and their application to various disci-
plines, such as health care. In health care, eth-
ical concepts derived from normative theories,
such as autonomy, beneficence, justice, and
nonmaleficence, often guide decision-making.?

As one might suspect, when normative
ethics seeks to determine the moral views or
rules that are appropriate or correct and to
explain why they are correct, major disagree-
ments in interpretation often result. These dis-
agreements influence the application of views
in many areas of moral inquiry, including
health care, business, warfare, environmental
protection, sports, and engineering. FIGURE 1.1
lists the most common normative ethics theo-
ries to be considered in this chapter. Although
no single theory has generated consensus in the
ethics community, there is no cause for despair.

The best way to interpret these various
ethics theories, some of which overlap, is to
use the analogy of a toolbox.

Each of these theories provides tools that
can assist with decision-making. One advan-
tage of the toolbox approach is that you will
not find it necessary to choose one ethics the-
ory over another for all situations. You can
choose the best theory for a task, according to
the requirements of your role and the circum-
stances. Trained philosophers will find flaws
with this approach, but the practical advan-
tages will suffice to overcome these critiques.

All of the theories presented have a value
in the toolbox, although like any tools, some
are more valuable than others. For example, I
can argue that virtue ethics has much value for
healthcare applications. Before explaining why
this chapter has chosen to present particular
theories, a quick overview is in order.

®  Authority-based theories can be faith-
based, such as Christian, Muslim, Jew-
ish, Hindu, or Buddhist ethics. They
can also be purely ideological, such as
those based on the writings of Karl Marx
(1818-1883) or on capitalism. Essentially,
authority-based theories determine the
right thing to do on the basis of what an
authority has said. In some cultures, the
authority is simply “that is what the elders
taught me” or “that is what we have always
done” The job of the ethicist is to deter-
mine what that authority would decree for
the situation at hand.

®  Natural law theory, as considered here,
uses the tradition of St. Thomas Aquinas
(1224-1274) as the starting point of inter-
pretation. The key idea behind natural
law is that nature has order both ratio-
nally and in accordance with God’s wis-
dom or providence. The right thing to do
is that which is in accord with the prov-
identially ordered nature of the world.
In health care, natural law theories are
important because of the influence of the
Roman Catholic Church and the extent
to which the Church draws on Aquinas
as an early writer in the field of ethics.

Normative ethical
theories

v y y

Natural law Egoistic Authority-based
theories theories theories

FIGURE 1.1 Normative ethics theories.
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Teleological Deontolgical Virtue
theories theories ethics
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Several important debates, such as those
surrounding abortion, euthanasia, and
social justice, draw on concepts with roots
in natural law theory.

Teleological theories consider the ethics of
a decision to be dependent on the conse-
quences of the action. Thus, these theo-
ries are called consequentialism. The basic
idea is to maximize the good of a situa-
tion. The originators of one such theory,
Jeremy Bentham (1748-1832) and John
Stuart Mill (1806-1873), called this maxi-
mization of good utility; thus, the name of
their theory is utilitarianism.
Deontological theories find their origins in
the work of Immanuel Kant (1724-1804).
The term deon is from Greek and means
“duty” Thus, deontology could be called
the science of determining our duties.
Most authors place Kant in extreme oppo-
sition to consequentialism, because he
argued that the consequences themselves
are not relevant in determining what is
right. Thus, doing the right thing might
not always lead to an increase in the
good.? More contemporary deontologists,
including John Rawls (1921-2007) and
Robert Nozick (1938-2002), reached anti-
thetical conclusions about what our duties
might be.

Virtue ethics has the longest tenure among
all of these views, except for authority-
based theories. Its roots can be traced
to Plato (427-347 BcE) and Aristotle
(384-322 BCE). The key idea behind vir-
tue ethics is to find the proper end for
humans and then to seek that end. In
this sense, people seek their perfection
or excellence. Virtue ethics comes into
play as people seek to live virtuous lives,
developing their potential for excellence
to the best of their abilities. Thus, virtue
ethics addresses issues any thinking per-
son should consider, such as “What sort
of person should I be?” and “How should
we live together?” Virtue ethics can con-
tribute to several of the other theories in

Ethical Relativism 5

a positive way, particularly in the under-
standing of professional ethics and in
the training necessary to produce ethical
professionals.

m  Egoistic theories argue that what is right
is that which maximizes a person’s self-
interest. Such theories are of considerable
interest in contemporary society because
of their relationship to capitalism. How-
ever, the ethical approach of all healthcare
professions is to put the interests of the
patient above the practitioner’s personal
interests. Even when patients are not
directly involved, such as with healthcare
managers, the role is a fiduciary relation-
ship, meaning that patients can trust that
their interests come before those of the
practitioners. Egoistic theories are at odds
with the value systems of nearly all health-
care practitioners.

» Ethical Relativism

Before exploring any of these ethics theory
tools in depth, it is first necessary to confront
the relativist argument, which denies that eth-
ics really means anything. Those who deal
with ethical issues, whether in everyday life or
in practice, will inevitably hear the phrase “It
is all relative” Given that the purpose of this
text is to help healthcare professionals deal
with real-world ethical issues, it is important
to determine what this phrase means and what
the appropriate course of action is. Philoso-
phers have not developed a satisfactory ethics
theory that covers every situation. In fact, they
are expert at finding flaws in any theory; thus,
no theory will be infallible. In addition, differ-
ent cultures and different groups have varying
opinions about what is right and wrong and
how to behave in certain situations.*

Does the fact that people’s views dif-
fer mean that any view is acceptable? This
appears to be the meaning of such statements
as “It is all relative” In that sense, deciding
that something is right or wrong, or good or
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6 Chapter 1 Theory of Healthcare Ethics

bad, has no more significance than choices
of style or culinary preferences. Thus, ethical
decision-making and practice is a matter of
aesthetics or preferences, with no foundation
on which to ground it. This view makes a nor-
mative claim that there is no real right, wrong,
good, or bad.

One could equally say that there is no
truth in science, because scientists disagree
about the facts and can prove nothing, only
falsify it by experiment.” However, the intrinsic
lack of final certainty in the empirical sciences
does not render them simply subjective. As
one commentator on the rapid changes in sci-
entific knowledge put it, these changes reveal
“the extraordinary intellectual and imagina-
tive yields that a self-critical, self-evaluating,
self-testing, experimental search for under-
standing can generate over time”® Why should
we expect any less of ethics?

Sometimes, there is a claim made that
because there are many perspectives, there can-
not be a universal truth about ethics. Therefore,
we are essentially on our own. Hugh LaFollette
argued that the lack of an agreed-upon stan-
dard or the inability to generalize an ethics
theory does not render ethical reasoning val-
ueless.” Rather, the purpose of ethics theories is
to help people decide the right course of action
when faced with troubling decisions. Some
ethics theories work better in some situations
than in others. The theories themselves provide
standards, akin to grammar and spelling rules,
as to making decisions and supporting them
with a particular theory.

Thus, even though ethics might not pro-
duce the final answers, we still must make
decisions. Ethics theories and principles are
tools to help us in that necessary endeavor.
The lack of absoluteness in ethics theory also
does not eliminate rationality. Often, we sim-
ply must apply our rationality without know-
ing whether we are correct. The better our
understanding is of ethics, the more likely it is
that the decision we reach will be appropriate.
The ability to reach the appropriate decision is
especially important in the field of health care,

where our decisions affect the health, well-
being, and even the lives of our patients.

» Ethics Theories

Let us begin to examine the tools in the tool-
box, not only knowing that we are fallible, but
also knowing that we are rational.® The first
tool has little application to healthcare ethics;
however, it is widely believed and therefore
needs to be addressed. It involves the idea of
egoism in ethics.

Egoism

Egoism operates from the premise that peo-
ple either should (a normative claim) seek to
advance solely their self-interests or (psycho-
logically) this is actually what people do. The
normative version, ethical egoism, sets as its
goal the benefit, pleasure, or greatest good of
the self alone.” In modern times, the writings
of Ayn Rand' and her theory of objectivism'
have popularized the idea of ethical egoism.
For example, Rand said, “The pursuit of his
own rational self-interest and of his own hap-
piness is the highest moral purpose of his
life”'* This is a normative statement and a rea-
sonable description of ethical egoism.

Although this theory has importance to
the larger study of ethics, it is less important
in healthcare ethics because the healing ethic
itself requires a sublimation of self-interests to
those of the patient. A healthcare professional
who fails to do this is essentially not a health-
care professional. No codes of ethics in the
healthcare professions declare the interests of
the person in the professional role to be supe-
rior to those of the patient.

Healthcare professionals who do not
understand the need to sublimate their own
interests to those of the patient or their role have
not yet become true healthcare professionals.
An understanding of the need to sublimate
one’s own interests for the sake of the patient
is essential in providing patient-centered care,
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which has become a key emphasis in health-
care delivery.

Although occasionally healthcare profes-
sionals do not put the patient’s best interests
first, it is not a goal of the profession to put
one’s self ahead of the client or patient. A real-
ist might complain, “Yet this is the way most
people behave!” Although that may be true,
the fact that many people engage in a partic-
ular kind of behavior does not make it into an
ethics theory. Ethical egoism constitutes more
of an ethical problem than anything else. Most
people who think of an ethics theory consider
it something that is binding on people. How-
ever, ethical egoism is not binding on anyone
else beyond self-interest. It is not binding on
all (i.e.,, normative) and, thus, does not meet
the criteria of a true ethics theory but is simply
a description of human behavior. Indeed, to
care for someone else above your self-interest,
as required by codes of ethics in health care,
is antithetical to the human behavior of truly
pursuing only your self-interest. Later, we shall
see how Rawls uses the idea that people pur-
sue their self-interests to develop a theory of a
just society in which solidarity seems to be the
outcome, as opposed to the extreme individu-
alism ethical egoism typically suggests.

Authority-Based Ethics Theories

Most teaching of ethics ignores religion-based
ethics theories, much to the chagrin of those
with deep religious convictions. A major prob-
lem with these theories is determining which
authority is the correct one. Authority-based
approaches, whether based on a religion, the
traditions or elders of a culture, or an ideology,
such as communism or capitalism, have flaws
relative to the criteria needed to qualify as a
normative ethics theory. Each of the authority-
based approaches, to be an ethics theory, must
claim to be normative relative to every-
one. Because many of these authority-based
approaches conflict, there is no way to sort them
out other than by an appeal to reason. Not only
do we have the problem of sorting through the
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ethical approaches, but also arguments inevi-
tably arise concerning the religion itself and its
truth claims. If two religions both claim to be
inerrant, it is difficult to find a way to agree on
which of the opposing inerrant authorities is
correct.

In spite of the philosophical issues aris-
ing from the use of religion in healthcare eth-
ics, it is important for healthcare providers to
understand the role of religions and spiritual-
ity in healthcare delivery. For example, all reli-
gions provide explanations of the cause or the
meaning of disease and suffering. Many the-
ologies also encourage believers to take steps
to remove or ameliorate causes of disease and
suffering. Over the millennia, some of these
religions have even formalized their positions
by becoming involved with healthcare delivery
by providing inpatient and hospital care.

In addition, patients often have religious
views that help them understand and cope
with their conditions. Understanding a per-
sons faith can help the clinician and health
administrator provide health care that is more
patient-focused.” For some patients, an ethical
issue may arise if their faith or lack of faith is
neither recognized nor respected. This failure
to address or respect the faith needs of patients
also conflicts with the tenets of patient-
centered care.

Beyond direct patient care, a second rea-
son to understand the authority-based philos-
ophies common in the healthcare environment
is their effect on healthcare policy. The role of
authority-based ethical positions appears to be
gaining importance in the 21st century. Effec-
tive working within the health policy arena,
whether at the institutional, local, regional,
state, federal, or international level, requires an
understanding of the influence of the religious
views of those involved in the debates and
negotiations. This knowledge can only serve
to strengthen your ability to reason with them.
In other words, it is important to understand
the “common” morality of those engaged in
the debate. The greater the diversity in beliefs
and reasoning, the more important the need
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8 Chapter 1 Theory of Healthcare Ethics

for understanding what those beliefs and rea-
soning might be.

Religion also plays an important role in the
creation of healthcare policy, because religions
have provided a multiplicity of philosophical
answers to questions about the nature and
truth of the world. They also provide guidance
on that how we should act in the world. They
explain what is right or wrong and why it is
right or wrong. They also help people define
their identities, roles in the world, and relation-
ships to one another. In addition, religions help
us understand the nature of the world and our
place in it.

Thus, as a tool, understanding authority-
based philosophical systems has value because
it can help in the treatment of patients. It also
increases your understanding regarding the
positions of persons who may be involved
in debates over healthcare issues, such as
resource allocations, or clinical issues such
as abortion. In addition, it is important to
understand authority-based philosophical
systems relative to yourself. As a healthcare
professional, your role requires that you do
not impose your religious views on patients.
At the same time, it is not part of the role for
you to accept the imposition of another’s reli-
gious values, even those of a patient.

These complex issues relate to professional
ethics and are not part of the scope of this chap-
ter. However, it does seem incumbent on all
healthcare professionals to evaluate their own
faith and to recognize the extent to which they
might impose it on others. From the earliest
tradition of Hippocrates, the charge was to heal
the illness and the patient. More recently, the
Declaration of Geneva from the World Medical
Association stated that members of the medical
profession would agree to the following state-
ment: “I will not permit considerations of age,
disease or disability, creed, ethnic origin, gen-
der, nationality, political affiliation, race, sexual
orientation, social standing or any other factor
to intervene between my duty and my patient”*
In addition, patient-centered care requires that
healthcare professionals avoid judging patients

and treat them as individuals with a caring and
concerned manner. Let us now turn our atten-
tion to the oldest non-authority-based ethics
theory—virtue ethics.

Virtue Ethics

Virtue ethics traces its roots most especially to
Aristotle (384-322 BCE). Aristotle sought to
explain the highest good for humans. Bring-
ing the potential of that good to actualization
requires significant character development.
This concept of character development falls
into the area of virtue ethics because its goal is
the development of those virtues in the person
and the populace.

Aristotle’s ethics derived from both his
physics and his metaphysics. He viewed every-
thing in existence as moving from potenti-
ality to actuality. This is an organic view of
the world, in the sense that an acorn seeks to
become an oak tree. Thus, your full actuality is
potentially within you. As your highest good,
your potential actuality is already inherent
because it is part of your nature; it only needs
development, nurture, and perfecting. This
idea is still part of the common morality.

Finding Our Highest Good

Just what did Aristotle conclude was our final
cause or our highest good? The term Aristotle
uses for this is eudaimonia. The typical transla-
tion is “happiness.” However, this translation is
inadequate, and many scholars have suggested
enhancements. Many writers prefer to use the
translation “flourishing” Because any organic
entity can flourish, such as a cactus, so the
term is not an adequate synonym.

The major complaint about translating
eudaimonia as “happiness” is that our modern
view of happiness would render it subjective.
No one can know whether you are happy or you
aren’t; you are the final arbiter. Aristotle thought
eudaimonia applied only to humans because
it required rationality that goes beyond mere
happiness. In addition, Aristotle’s eudaimonia
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includes a strong moral component that is
lacking from our modern understanding of
happiness. In this sense, “happiness” would
necessarily include doing the right thing, that
is, being virtuous. Others could readily judge
whether you were living a virtuous or “happy”
life by observing your actions.

For Aristotle, happiness is not a disposi-
tion, as in “he is a happy sort” Eudaimonia is
an activity. Indeed, children and other animals
unable to engage self-consciously in rational
and virtuous activities cannot yet be in the state
translated as Aristotle’s “happy”'® Because it is
commonplace to describe children as being
“happy;’ this is clearly not an adequate transla-
tion. Given these translation problems, I shall
use the term eudaimonia rather than its trans-
lations of “happiness” or “flourishing” Essen-
tially, you can understand eudaimonia best as
a perfection of character nurtured by engaging
in virtuous acts over a life of experience.

The mostimportant element of eudaimonia
is the consideration of what it takes to be a per-
son of good character. Such a person seeks to
develop excellence in himself or herself. Because
Aristotle recognized the essential social and
political nature of humans, developing individ-
ual excellence would also have to include con-
sideration of how we should live together.

Developing a Professional as
a Person of Character

Consider what it takes to develop a competent
and ethical healthcare professional. The pro-
cess involves a course of study at an accredited
university taught by persons with credentials
and experience in the field. It also includes
various field experiences, such as clerkships,
internships, and residencies or clinical expe-
riences with patients. Part of the education
includes coming to an understanding of what
behaviors are appropriate for the role, which is
the definition of professional socialization.

For all healthcare professions, the educa-
tional process includes a substantial dose of
the healing ethic by specific instruction or by
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observation of role models. The most funda-
mental idea behind this healing ethic teaches
healthcare professionals to sublimate their
self-interests to the needs of the patient. This
education also includes recognition of the
idea that the healing ethic means first doing
no harm and second that whatever actions are
done should provide a benefit.'¢

An Example of Professional
Socialization: The Character of
a Physician
The goal of professional education and social-
ization is to produce healthcare professionals
of high character. Many professional ethics
codes describe the character traits that define
high character, or what could be called vir-
tues.!” For example, the 2016 American Med-
ical Association statement of the principles
of medical ethics notes that the principles are
“standards of conduct which define the essen-
tials of honorable behavior for the physician'®
Essentially, the principles define the appropri-
ate character traits or virtues for a physician.
Relative to virtue ethics, these traits or
virtues combine to create not only a good
physician but also a person of good character.
Like Aristotle’s person of virtue, engaging in
the activities of eudaimonia produces practical
wisdom. “Moral virtue comes about as a result
of habit”'® The virtues come into being in us
because “we are adapted by nature to receive
them, and they are made perfect by habit*
Not only is practice required, but the moral
component is essential, too. Good physicians
are not merely technically competent; they are
persons of good character. How do we know
this? Their actions coalesce to reveal integrity
in all levels of their practice. In addition, a phy-
sician or any other person of good character
does not undertake to do what is right simply
to appear ethical. In a modern sense, the prop-
erly socialized physicians have internalized the
ethical expectations of their profession. To do
the right thing is part of their identities.”!
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10 Chapter 1 Theory of Healthcare Ethics

To use Aristotle’s term, physicians have
become persons of practical wisdom. In
describing practical wisdom, Aristotle says the
following:

[I]t is thought to be the mark of a
man of practical wisdom to be able
to deliberate well about what is good
and expedient for himself, not in
some particular respect, e.g. about
what sorts of things conduce to
health or to strength, but about what
sorts of things conduce to the good
life in general.”?

The mere fact that inculcation of such charac-
ter traits is so important in all healthcare pro-
fessions indicates that these ancient teachings
are part of the common morality, or at least the
professional morality of healthcare professions.
In short, persons of virtue nurture eudaimonia
because they believe it is the right way to live
and that “[w]ith the presence of practical wis-
dom [they] will be given all the virtues”* Good
physicians are living excellent lives; perfecting
themselves is part of their self-identities.”
These persons will act on the ethics principles
that form the core of their identification of
themselves with their role. In health care, these
principles function as virtues.

Principles of Biomedical Ethics
as Virtues

Beauchamp and Childress have popularized
what they call the principles of biomedical
ethics in a textbook of the same name that
has gone through seven editions from 1978 to
2013.% The following list provides brief defini-
tions of these principles:

B Autonomy is the ability to decide for one-
self. The word derives from the Greek
words for “self” (auto) and “rule” (nomos).
Autonomy means that people are free to
make their own decisions. The failure to
respect the personhood of others, making

decisions for them without their consent,
is paternalism.

B Beneficence is from the Latin root bene,
meaning “to do well” More specifically,
it derives from the Latin word benefacere,
meaning “to do a kindness, provide a ben-
efit” It is the practice of doing the good
thing. Health care has clearly valued benetf-
icence from its early Hippocratic origins.
It is the second part of the dictum “First do
no harm, benefit only” As an active benef-
icence, professionalism requires health-
care practitioners to put patients’ interests
before their own. When combined with
beneficence, healthcare professionals hold
dear the virtue of altruism.

B Nonmaleficence derives from the Latin
word mal, meaning “bad” A malevo-
lent person wishes ill of someone. Thus,
nonmaleficence means to not do wrong
toward another.

B Justice is a concept with a vast history
and multiple interpretations. The ety-
mology is Latin and suggests more than
just fairness. The words just and justice
include elements of righteousness (“She
is a just person”), equity (“He received
his just due”), and lawfulness (“She was
brought to justice”).*® A just person is fair,
lawful, reasonable, correct, and honest.””
Most writers in ethics discuss two kinds
of justice, distributive and procedural.
Distributive justice determines the proper
sharing of property and of burdens and
benefits. Procedural justice determines
the proper application of the rules in the
hearing of a case.

These concepts are foundational principles of
healthcare ethics.”® A person having these vir-
tues as part of his or her character structure,
self-definition, and actions is considered a
person of good character. In healthcare terms,
such a person would be walking the talk of the
healing ethic and would be a person of practi-
cal wisdom.
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Elitism
A person who seeks to nurture eudaimonia
through his or her actions achieves this goal
after long practice of Aristotle’s practical wis-
dom. In applying practical wisdom, the person
has learned to live well, exemplifying what we
would call a person of virtue or integrity, a good
person. Such a person often sets the standard
for the right action in a particular situation.
Thus, virtue ethics has the problem of being
elitist. Owing to his view of the hierarchical
nature of reality, Aristotle thought that some
people were simply not capable of maximizing
their potential to reach the highest good.”
Aristotle noted the difficulty in encour-
aging many to a character of virtue, a life of
nobility and goodness.*® Aristotle believed that
living in fear, living by emotions, and pursuing
pleasures are the motivations for most people.
They lack even a conception of the noble and
truly pleasant, having never known it. Aris-
totle seemed to despair that once these bad
traits have long been in place, they are impos-
sible to remove. He concluded, “We must be
content if, when all the influences by which
we are thought to be good are present, we get
some tincture of virtue*' The person of prac-
tical wisdom becomes the standard for ethical
decision-making. This leads to an understand-
ing of how virtue ethics can facilitate the man-
agement of ethical conflicts.

Balancing Obligations from the
Virtue Ethics Perspective

Because different principles of ethics or differ-
ent virtues conflict, it is not possible to practice
in the healthcare professions for long without
encountering some kind of ethical dilemma.
Some treatments involve harm (we are to do
no harm) yet provide a benefit (benefit only).
An experienced healthcare professional must
be able to explain the relative benefits and risks
of such treatments and gain the cooperation of
the patient for the treatments.
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Sometimes, one principle alone might
create conflict. For example, physicians must
know how to tell the truth to patients. Even
though information can be regarded as ther-
apy, information delivered at the wrong time
or in the wrong way can be devastating. Infor-
mation not delivered at the right time or never
delivered at all could mean that the physician
is not being honest and is guilty of paternal-
ism. Learning how to deal with these issues
effectively takes experience (practical wisdom)
and theoretical knowledge.

A major component of the patient-
clinician relationship is the patients’ trust that
their caregivers have their best interests at
heart and that they are competent. If patients
perceive caregivers as persons of integrity, vir-
tue, or practical wisdom, their confidence in
their caregivers will increase. That increase in
patients’ confidence has documented effects
on enhancing the placebo effect.”> How care-
givers communicate, and even how they carry
themselves, will do much to influence these
perceptions.” A caregiver who knows how to
do these things is a person of practical wisdom,
at least when it comes to medical practice.

Caregivers with practical wisdom, which,
by necessity, includes being of good character,
or virtuous, will also be able to make appro-
priate decisions about the means to ends. This
has significant implications for healthcare
ethics. When faced with ethical challenges
in medical care, such caregivers will have the
practical wisdom to know how to weigh the
various issues and concerns and form a con-
clusion. Because wise and good people can,
and do, come to different conclusions about an
ethically appropriate choice of action, persons
of practical wisdom should consult with one
another.

Healthcare organizations have sought to
institutionalize this approach by using eth-
ics committees. Those with practical wisdom
in health care are far ahead of most profes-
sionals in having a decades-long tradition of
ethics committees, ethics consultations, and
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institutional review boards. The key here is
that persons of good character, pursuing vir-
tuous ends, are much more likely to make an
appropriate choice than those without such
experience or such character. These choices
would appear to refute one of the usual criti-
cisms levied against virtue ethics—that there
is no clear way to resolve disputes when those
who have practical wisdom disagree about the
correct course of action. Mechanisms such
as ethics committees lead the deliberators to
make a decision, even though it may not be
unanimous.

Virtue ethics thus leads to the conclusion
that within health care at least, the probabil-
ity is good that persons socialized to put the
patient’s interests first will come up with the
ethically correct ranking of options. They will
also respect the patient’s wishes, even if they
do not agree with those wishes.

Of course, this depiction makes the sit-
uation sound much better than it is. Persons
well trained in the healing ethic take unethi-
cal actions. Is that a fault of the education or
the person? Aristotle would fault the person.
In Aristotle’s view, some people, by nature, are
unable to control their passions, their desires,
and their emotions. Others are unable to act
rationally. Some are just wicked.* Yes, the the-
ory results in a form of elitism. However, it
seems fair to say that health care has a major
advantage over many other fields in that it has
a strong educational and socialization pro-
cess for developing the right character. In a
sense, the purpose of the educational process
is to develop a cadre of elite professionals. In
doing so, they should become persons of high
character.

Ethics Theories and Professional
Roles

Knowledge of virtue ethics offers one further
advantage. Persons of practical wisdom should
be better prepared to know when to use a par-
ticular ethics theory, depending on the role
in which they find themselves. Again, take

physicians as an example. Although physicians
have a primary obligation to their patients,
it is not their only role. Consider the follow-
ing physician roles, none of which involves
patients directly: conducting scientific studies;
negotiating with vendors selling equipment
and supplies; and hiring, firing, and supervis-
ing employees. In addition, physicians might
be negotiating with third-party payers, lobby-
ing on behalf of health policy issues, and con-
ducting peer reviews of other physicians. They
might also be involved in the management of
healthcare organizations and be part of various
advisory and regulatory agency boards. Many
other non-patient-related tasks could be listed,
such as working with community groups or
serving as faculty, as needed.

Some of the ethics theories work better in
certain roles than others. How do physicians
choose the appropriate theory? The social-
ization process seeks to develop caregivers
who are persons seeking the highest good, at
least in health care. This foundational process
should develop persons of integrity and prac-
tical wisdom who can manage the inevitable
ethical dilemmas and make the best ethical
decisions in any role. They can apply reason to
the situation and make the best-possible deci-
sion within their respective role.

Natural Law

The theory of natural law owes a great debt
to Aristotle. Natural law also is important
to Roman Catholic theology, given its ori-
gins with Aquinas. Many texts on ethics and
medical ethics leave out natural law or give it
short shrift. Some authors consider the theory
a version of moderate deontology, defining
deontology as simply any view that defines
the right thing to do as dependent on some-
thing other than consequences. Thus, there is
consequentialism and everything else. In the
realm of healthcare ethics, such an approach
appears overly limiting. As a tool in the eth-
ics theory toolbox, there are a number of good
reasons to know natural law theory. Even if
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philosophically one can reduce this theory to
another, natural law is sufficiently definitive
and important to consider on its own merits.*
One key to understanding natural law is its
assumption that nature is rational and orderly.
This theory goes back to the ancient Greeks,
who believed that the cosmos was essentially
unchanging in its order. Aristotle certainly
believed this.”” This is now a statement of
physics—a statement about the nature of the
world—rather than a statement about ethics.

Natural Law’s Relationship to
Aristotle, St. Thomas Aquinas,
and the Catholic Church

Aquinas’s beliefs gained prominence in the
Catholic Church at the Council of Trent
(1545-1563). In 1879, Pope Leo XIII declared
Thomism (Aquinas’s theology) to be eternally
valid.*® Nearly all writers recognize Aquinas as
setting the standard for natural law theory, just
as Aristotle serves as the standard-bearer for
virtue ethics.*” Aquinas developed his theory
in his work titled Summa Theologica, mean-
ing “the highest theology.” Aquinas structured
the work in the form of a series of questions,
which he answered.*

The Thomistic conception of natural
law proceeds as follows: “All things subject to
Divine providence are ruled and measured by
the eternal law” (ST Iallae 91, 2). “The ratio-
nal creature is subject to Divine providence in
the most excellent way . . . . Wherefore it has a
share of the Eternal Reason, whereby it has a
natural inclination to its proper act and end:
and this participation of the eternal law in the
rational creature is called the natural law” (ST
Tallae 91, 2). This establishes that natural law
is given by God and thus authoritative over all
humans. Not only can we know the law, but
also as rational and moral creatures, we can
violate it.

Recall Aristotle’s concept of practical wis-
dom; Aquinas used the same concept. In fact,
he called Aristotle “the philosopher” and cited
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him as frequently as Scripture. One can find
the importance of practical reason, how it
works, its similarity to Aristotle’s conception
of it, and the most concise statement of what
the natural law compels in Aquinas’s writings.

The first principle of practical reason is
one founded on the notion of good, namely
that good is that which all things seek. Hence,
the first precept of law is that good is to be done
and pursued and evil is to be avoided. All other
precepts of the natural law are based upon this:
whatever the practical reason naturally appre-
hends as man’s good (or evil) belongs to the
precepts of the natural law as something to be
done or avoided (ST Iallae 94, 2).

Unfortunately, some have stopped at this
quote and simply say that natural law means
to “do the good and avoid the evil”*' Because
this lacks clarity about what the good might be
or about any decision rule by which to decide
what to do when goods conflict or when rank-
ings are required, this statement alone does
not constitute an ethics theory. It sells the the-
ory short.*

Aquinas also drew on Aristotle’s idea of
potentiality moving to actuality and states that
in the realm of what is good, “all desire their
own perfection” (ST Ia 5, 1). Again, follow-
ing Aristotle’s lead, Aquinas noted that when
it comes to practical reason, the rules might
be clear but their application might not be. In
short, the details make the principle more dif-
ficult to apply (ST Iallae 94, 4).

Aquinas then offered an excellent exam-
ple that shows the difficulty at hand. Everyone
would agree that in general, “goods entrusted
to another should be restored to their owner”
(ST Iallae 94, 4). However, Aquinas noted
that “it may happen in a particular case that
it would be injurious, and therefore unrea-
sonable, to restore goods held in trust; for
instance, if they are claimed for the purpose of
tighting against one’s country. And this prin-
ciple will be found to fail the more, according
as we descend further into detail” (ST Iallae
94, 4). Taking this practical wisdom approach
even further, he generalized that “the greater
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the number of conditions added, the greater
the number of ways in which the principle
may fail” (ST Iallae 94, 4).

Aquinas even went so far as to note that
although all are governed by the natural law,
all might not know it or act upon it: “In some
the reason is perverted by passion, or evil
habit, or an evil disposition of nature” (ST
Iallae 94, 4).** So what are we to do? In seek-
ing a principle to determine what is good and
what is bad, it is not difficult to find specific
behaviors listed by Aquinas. However, an
excellent philosophical overview of natural
law by Michael Murphy concluded that there
are no obvious master principles but only
examples of flawed acts.* The Catholic Ency-
clopedia suggested a number of things that
would be wrong or right under the dictum
to always do good and avoid harm. However,
there was nothing about how to resolve con-
flicts among these requirements.* This seems
to add a quandary. All decisions are specific,
and the details will change, so are there any
decision rules?

At this point, scholars disagree on exactly
how Aquinas resolved the quandary, and we
do not need to follow them in those debates.
However, there is still a need for a decision
principle when there are disputes regarding
which of the various actions to take. There are
two such principles, and the one most closely
associated with natural law theory is that of the
double effect.

Principle of Double Effect

The first principle that proposes to distinguish
between a good and an evil is the theory of dou-
ble effect. Derived from Summa Theologica, the
principle has four key points:

®m  The act must be good, or at least morally
neutral, independent of its consequences.

m  The agent intends only the good effects,
not the bad effect.

m  The bad effect must not be a means to
the good effect. If the good effect were to
be the causal result of the bad effect, the

agent would intend the bad effect in pur-
suit of the good effect.

B The good effect must outweigh the bad
effect.*

The theory of double effect has use in med-
ical ethics when dealing with abortion,
euthanasia, and other decisions where there
is a conflict between a good and an evil. For
example, under this view, abortion is an evil,
but saving the life of a mother is a good. Under
this view, euthanasia is an evil, but relieving
pain by the use of morphine is a good. If the
person dies and the death was not intended,
then is it acceptable? Major issues arise in the
application of the theory concerning how to
determine a person’s intent. We know that
not everyone is a person of practical wisdom
who only has a good intent. However, how
would we know the intent in a particular
case?”

At the policy-making level, is it accept-
able to cut taxes for the rich at the expense
of the poor? What good comes of it? Because
there are few rich and many poor, does the
good of the rich count more than the good
lost by the poor? Note that the further we
delve into these types of questions, the more
important consequences seem to become,
until natural law becomes a form of conse-
quentialism, perhaps rule consequential-
ism.*® It is not necessary to resolve these
disputes here, because the purpose is to
understand the theories for the purposes of
making appropriate decisions in health care.
Relative to that end, a second decision rule
for natural law is available.

Entitlement to Maximize Your
Potential

The key to understanding this proposed
decision rule relates to metaphysics: “Ethics
especially is impossible without metaphys-
ics, since it is according to the metaphysical
view we take of the world that ethics shapes
itself”* The Thomistic ethic draws heavily on
the Aristotelian metaphysics that describes
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the world as a hierarchy of being, with all enti-
ties in it striving to reach their own complete
state of actualization of their potential. This
means that it is part of the natural order for
all entities to strive to maximize their poten-
tial. To deny something its ability to actual-
ize its potential is to violate its very nature.
Such a violation causes harm to the entity and
would be a violation of its nature and of the
natural law to avoid harm. Thus, natural law
proscribes any activities that would violate
an entity’s potential.*® Concerns about termi-
nation of potential, at least for rational crea-
tures, are evident in several contemporary
healthcare issues.

Many religions and social activists place
considerable emphasis on social and politi-
cal factors that prevent humans from actual-
izing their potential. These groups often are
at the forefront of social justice movements
addressing poverty, ignorance, unhealthy liv-
ing conditions, and slave-like working condi-
tions. Clearly, healthcare professionals need to
understand natural law theory when working
with patients who believe in its tenets and with
those who advocate social justice. This might
include those who are working to improve
public health, social conditions, or human
rights. Now let us look at another common
ethics theory, deontology.

Deontology

The derivation of deontology comes from the
Greek word deon, which means “duty” Thus,
deontology is concerned with behaving ethi-
cally by meeting our duties. The ethics theory
of deontology originates with the German
philosopher Kant (1724-1804)."' Although
Kant’s influence on deontology is significant,
many other thinkers are part of the deonto-
logical tradition as well.”> Nonetheless, just as
we relied on Aristotle for virtue ethics and on
Aquinas for natural law, Kant sets the standard
for deontology. Following the review of Kant,
we shall examine some of the more contempo-
rary advocates of deontological theories.
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Kant’s Metaphysics and
Epistemology Grounded His
Ethics

Kant is most well-known for his work in meta-
physics and epistemology, the Critique of Pure
Reason,* but he also did groundbreaking work
in ethics. Kant’s writings on ethics appear in
several different volumes, with titles such as
Groundwork of the Metaphysics of Morals** and
Critique of Practical Reason® among others.

The concept of honoring commit-
ments clearly did not start with Kant, but his
approach to the issue led to the identification
of his ethics theory with deontology. Kant’s
work in metaphysics and epistemology had
a significant influence on this approach and
his ethical views. As seen with Aristotle and
Aquinas, a complete understanding of ethics
often includes a view about the nature of the
world and how we know it—in other words,
the disciplines of metaphysics and epistemol-
ogy. Kant concluded that the belief that per-
ception represented the world was incorrect,
or at least incomplete. Instead, the structure
of consciousness processes sense data through
the means of categories of thought and two
forms of intuition, space and time.

Of these categories of thought, the one
that relates most directly to ethics is causal-
ity. All experiences are subject to causation,
which in Kant’s view undermines free will. In
the Newtonian world of his time, it was widely
believed that if you could completely know
the behavior of all the matter in existence, you
could predict the future behavior of anything
material. This did not pose a problem for most
people at this time because of the earlier divid-
ing of mind and matter by Rene Descartes
(1595-1650). Like most people, Kant found
free will to be essential for ethics. If one’s every
act is determined, how can one be held respon-
sible for one’s choices?

At the same time, Kant’s reasoning inex-
orably led him to conclude that we cannot
know what the world is like in and of itself.
It is beyond knowing, because we cannot
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experience anything without use of the cat-
egories and forms of intuition. Kant, thus,
divided the realm of being into the phenom-
enal world of experience and the noumenal
world. We can think about the noumenal
world, but we cannot directly experience it.
Thus, we have “an unavoidable ignorance
of things in themselves and all that we can
theoretically know are mere appearances” (B
xxix).>® Relative to ethics, it should be clear
from Kants perspective that the metaphys-
ical issue of whether free will is possible is
foundational.”

Kant argued that knowledge of the sen-
sible world was insufficient for knowing the
moral law.*® Yet he also argued that free will
makes ethics possible. Free will is the precon-
dition of ethics. If all things are determined
by natural causes, then our supposed ethical
choices are specious, an illusion. Humans, as
a natural phenomenon, are determined by nat-
ural laws; causality applies to all natural phe-
nomena. However, the self, in and of itself (the
soul), is free from these laws.*

Kant recognized that this puts moral-
ity beyond the pale of empirical science, and
indeed, the question about free will is beyond
such testing. However, Kant believed that he
left a “crack in the door” that is wide enough
to allow for morality. He did this by arguing
that the concept of freedom, although not
knowable in a scientific way, is something
we can think about without contradiction:
“Morality does not, indeed, require that free-
dom should be understood, but only that it
should not contradict itself, and so should
at least allow of being thought” (B xxix).®* In
this sense, Kant redefined humans as partic-
ipating in two kinds of reality, the phenom-
enal and the noumenal. According to Kant,
“There is no contradiction in supposing that
one and the same will is, in the appearance,
that is, in its visible acts, necessarily sub-
ject to the law of nature, and so far not free,
while yet, as belonging to a thing in itself, is
not subject to that law, and is therefore free”
(B xxviii).*!

Freedom of the Will

Like Aristotle and Aquinas, Kant certainly
thought good character was laudable. How-
ever, he was concerned that the properties that
constitute good character, without a good will
to correct them, could lead to bad outcomes.
For example, we can misuse courage and perse-
verance without the direction of a good will.®?
Kant went so far as to argue that one should
act on the duty of obligation to the moral law
regardless of any relationship that might have
an outcome such as eudaimonia: “A good will
is good not because of what it performs or
effects, not by its aptness for the attainment of
some proposed end, but simply by virtue of its
volition, that is, it is good in and of itself” (AK
4:394).% In other words, a good will is good
because it wills properly. Thus, Kant set a high
standard. Some of his language even suggests
that the true test of a good will is whether the
person continues to act out of duty and rever-
ence for the moral law, even when doing so has
no personal benefit and might “involve many
a disappointment to the ends of inclination”
(AK 4:396).

Reason, Autonomy, the Moral
Law, and the Will

Kant was distinctive relative to his prede-
cessors in seeking to ground our duties in a
self-governing will. This is an appeal to reason
itself being autonomous, meaning that we are
free to choose. If we choose according to rea-
son, we shall conform to the moral law: “If rea-
son completely determined the will, the action
would without exception take place accord-
ing to the rule” (AK 5:20). One can see the
extremely prominent principle of autonomy
coming into play here.

Typically, an autonomous agent is
one who makes his or her own rules and is
responsible for his or her actions.® To violate
that autonomy is to violate a person’s inner-
most selfhood, something Kant developed as
one form of the categorical imperative. Thus,
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one does not seek the foundation of ethics in
the development of a person of good char-
acter seeking to actualize his or her intrinsic
nature in order to seek the end of eudaimonia.
Instead, the subject matter of ethics is not
character but, rather, the nature and content
of the principles that determine a rational
will. Free will is determined by moral princi-
ples that cohere with the categorical impera-
tive. This abstruse approach, for many, simply
disconnects the moral law and free will from
real life.

The idea of autonomy here is not the
view that individuals make their own laws.
It means that the laws that bind you in some
sense derive from your own making, your
own fundamental nature as a self.” For Kant,
the will is free in the sense that you choose
to be bound by these principles of reason.
You freely choose to bind yourself to the con-
straints of the categorical imperative and the
dictates of reason.

The requirement of the duty to obey the
moral law to express a good will brings the
notion of intent into the discussion. Why a
person acts in such a way as to conform to
the moral law is an important component of
ethical evaluation in the Kantian scheme. Let
us turn to what Kant saw as rational princi-
ples that would ground ethics or the moral
law.

Kant attempted to discover the rational
principle that would ground all other ethical
judgments. He called this principle the cat-
egorical imperative. The categorical imper-
ative is not so much a rule as a criterion for
determining what ethics principles meet the
test of reason.® The imperative would have
to be categorical rather than hypothetical, or
conditional, because true morality should not
depend on individual likes and dislikes or on
abilities and opportunities. These are histori-
cal “accidents” Any ultimate principle of eth-
ics must transcend them in order to meet the
conditions of fairness. We shall later see how
Rawls used similar ideas in developing his
concept of a veil of ignorance. Kant developed
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several formulations of the categorical imper-
ative. The most commonly presented ones
follow:*

®  “Always act in such a way that you can also
will that the maxim of your action should
become a universal law” (AK 4:421).7°
This principle often is caricatured as the
Golden Rule: Do unto others as you would
have them do unto you.”" This does not
capture the full meaning of what Kant had
in mind and may, indeed, miss the essence
of his teachings, as he specifically dis-
avowed that this was his intended mean-
ing (AK 4:430).”

B “Act so that you treat humanity, both in
your own person and in that of another,
always as an end and never merely as a
means” (AK 4:429).” Kant spoke of the
good society as a place that was a king-
dom of ends (AK 4:433-434).7*

The Categorical Imperative as a
Formal Decision Criterion

Although Kant believed that these two state-
ments of the categorical imperative were for-
mally equivalent, the first illustrates the need
to apply moral principles universally. That a
principle be logically consistent was important
to Kant. This principle of universal application
is also what allowed ethical egoism to be dis-
missed as something humans do when making
decisions but not as something that is an eth-
ics theory. The second formulation points to
making the radical distinction between things
and persons and emphasizes the necessity of
respect for persons.

Kant’s theory evaluates morality by
examining the nature of actions and the
will of agents rather than goals achieved.
You have done the right thing when you act
out of your obligation to the moral law, not
simply because you act in accordance with
it. Note the fundamental importance of
intent as compared with any concern with
outcomes. One reason for the emphasis on
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duties in Kant’s deontology is that we are
praised or blamed for actions within our
control, and that includes our willing, not
our achieving.

Kant did care about the outcomes of our
actions, but he thought that as far as the moral
evaluation of actions was concerned, conse-
quences did not matter. As Kant pointed out,
this total removal of consequences “is strange
enough and has no parallel in the remainder of
practical knowledge” (AK 5:31).”” Let us now
look at the second version of the categorical
imperative, which is foundational in health-
care ethics.

The Categorical Imperative as
Respect for Persons

The second version of the categorical impera-
tive emphasizes respect for persons. According
to Kant, you should “[s]o act as to treat human-
ity, whither in thine own person or in that of
any other, in every case as an end withal, never
as means only” (AK 4:429).” People, unlike
things, ought never to be merely used. Their
value is never a means to our ends; they are
ends in themselves. Of course, a person might
be useful as a means, but you must always treat
that person with respect.

Kant held this view because of his belief
that people are rational and that this bestows
them with absolute worth: our “rational nature
exists as an end in itself” (AK 4:428).”7 This
makes people unique in the natural world. In
this sense, it is our duty to give every person
consideration, respect, and dignity. Individual
human rights are acknowledged and inviolable
in a deontological system. The major emphasis
on autonomy in health care springs from these
considerations and others like them. Although
most people who defend autonomy and treat
people as ends and not merely as means do
not use these formalistic Kantian reasons,
this principle of autonomy is foundational
in healthcare ethics. It is part of health care’s
common morality.

The Categorical Imperative and
the Golden Rule

According to the categorical imperative, if the
maxim or the rule governing an action is not
capable of being a universal law, then it is unac-
ceptable. Note that universalizability is not the
same as universality. Kant’s point is not that
we would all agree on some rule. Instead, we
must logically be able to accept that it could
be universal. This is why the concept seems
very much like the Golden Rule.” If you can-
not will that everyone should follow the same
rule, your rule is not a moral one. As indicated
earlier, many think Kants first formulation of
the categorical imperative implies or even is a
restatement of the Golden Rule. However, Kant
specifically repudiates the Golden Rule inter-
pretation (AK 4:430, note 13).”

Kant saw the justification for the Golden
Rule in terms of consequences and fairness. If
it is fair for me to do something, then it should
be fair for everyone. Alternatively, in conse-
quential terms, we typically hear officials, mer-
chants, managers, and parents, when they are
considering exceptions to policy, say, “If I do
X for you, I have to do X for everyone.” If one
made exceptions for each individual, then the
consequences would be unfair for others.®

Kant wanted to get beyond such issues.
He wanted to know whether a person per-
formed an act out of duty to moral law and
thus expressed a good will. He stipulated that
the moral agent acting solely out of a good will
should ignore empirical considerations such as
consequences, fairness, inclinations, and pref-
erences. For Kant, an act carried out from an
inclination, no matter how noble, is not an act
of morality (AK 4:398). Indeed, he went so far
as to say that the less we benefit from acting on
the moral law, the more sublime and dignified
itis (AK 4:425).%

Acts have moral worth if the person acts
solely from duty to the moral law, absent any
emotional inclinations or tangible benefits.
This sets up the difficult standard that we can
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only know whether persons are morally wor-
thy or obeying the moral law when there is
nothing in it for them. Their actions would be
opposed to their desires, inclinations, and even
their self-interests. Taking such an extreme
position essentially disconnected Kant from
the real world in which people live and make
ethical judgments.

Virtue Ethics and Kant’s Moral Law

Although likely controversial, it seems, for
purposes of healthcare ethics, that the best
way to make sense of Kant is to conceive of
the person of a good will in a manner akin to
Aristotle’s virtue ethics. Thus, to make Kantian
deontology useful, you could say that a per-
son of a good will also is a person of practical
wisdom, as described by Aristotle. Does this
inclusion of Aristotle reject Kant’s work? No,
but a critical analysis and comparison to virtue
ethics are warranted.

Although Kant’s theory suffers from dis-
connection from any normal motivational
structure in human life, it still has applications
in healthcare ethics.®* The deontological the-
ory emphasizes the attention to duty found in
all codes of ethics in health care. Kant put into
sharp relief the ethical idea that it is wrong for
people to claim they can follow a principle or
maxim that suits their interests but would not
want others to do the same. Most important
for health care is the recognition of human
dignity and autonomy. To use people solely as
a means to an end, whether as teaching mate-
rial in medical schools, prisoners in research
experiments, or slaves, is fundamentally a vio-
lation of all beings.

Deontology poses two problems that lead
many to reject it. First, the statement of cate-
gorical imperatives, maxims, duties, rules, or
commandments yields only absolutes. Kant
really had only one absolute—you must act
solely on the basis of a good will. You must
have a reverence for, and an obligation to,
the moral law formalized by the categorical
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imperative. However, the lack of prescrip-
tive content leaves many unsatisfied. Actions
either pass or fail, with no allowance for a
“gray area” Virtue ethics handles the gray
areas by depending on the wisdom of the per-
son of practical wisdom. This is one reason
virtue ethics as an ethical tool enables us to
handle the problems of healthcare ethics more
robustly.

The inability to make distinctions between
lesser evils or greater goods is the other prob-
lem. We face moral dilemmas when duties
come into conflict and there is no mechanism
for resolving them. Kant, with his limited
description of only one ethical duty (to obey
the moral law), could claim to escape this
problem within his philosophy. He used the
radical view that such decisions are outside the
bounds of morality if based on inclinations or
consequences. Defining the real world of ethics
in this radical way does not help much when
faced with decisions that involve your inclina-
tions and the weighing of consequences. Even
if you have, as Kant seemed to think, only one
duty, it is a formal one, and its various manifes-
tations could conflict.

Virtue ethics and natural law theory face
this problem of conflicting duties as well. For
example, whereas abortion is clearly wrong
under natural law theory, the outcomes of
unwanted children, starving children, child
abuse, malnutrition, etc., also have a moral
bearing. Duties also conflict in healthcare sit-
uations. For example, if I tell the truth in some
situation, it may lead to someone getting hurt,
whereas a lie could have prevented it. How-
ever, my duty is both not to lie and not to do
things that cause harm to others. Therefore,
any decision violates a duty. Pure deontology
theory does not allow for a theoretically satis-
tying means to rank conflicting duties. How-
ever, most duty-driven people will not be so
literal with the Kantian version of deontology
that they are unable to rank conflicting duties.
Virtue ethics offers guidance for people using
practical wisdom with available tools such as
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considered judgments, common morality, eth-
ics theories, and ethics principles.

Of the theories presented so far, virtue
ethics offers a much more useful and helpful
approach in achieving ethical processes and
ethical outcomes in the realm of health care.
Virtue ethics is more interested in the devel-
opment of ethical persons than in the develop-
ment of maxims and imperatives. The normal
understanding of the Golden Rule works per-
fectly well in ethical decision-making within
the framework of virtue ethics, even if Kant
himself disavowed it.

The policy implications for deontology
are significant because of the emphasis on duty
and the training of most healthcare profession-
als in the duties incumbent upon them. The
emphasis on duty leads most clinicians to con-
sider themselves deontologists. However, most
would balk at the pure Kantian version of duty
and would more readily assent to the duties
experienced by a person of practical wisdom.
Duty-driven clinical staff can walk into a meet-
ing and know in advance what the right thing
to do is: maximize the benefit to their patients.
This is their duty, and their professional code
of ethics codifies this duty. If they had to rank
their duties, it would be patients first, their
profession second, other clinical professionals
third, with maybe their employing organiza-
tion a distant fourth.

Having such a clear sense of their duties
makes it easy for clinicians to talk about their
obligations to patient care. In contrast, health-
care administrators and officials who make
policy have a more difficult ethical chore. They
must balance competing claims among many
groups, and their loyalty is not simply to one
group. Administrators represent the organiza-
tion, whereas clinicians represent individual
patients. The ethical obligations of adminis-
trators are much more complex; if the orga-
nization fails, the clinicians will not be able to
help the patients. Let us now look at two deon-
tologists whose theories have a more practical
influence on the issues involved in healthcare
policy decisions. Their theories are important

because of the need to allocate burdens and
benefits such as access to health care that is of
high quality and that is not delivered in a way
that denies us other social goods because of its
high costs.

Non-Kantian Versions of
Deontology: John Rawls and
Robert Nozick

This section presents two influential and rela-
tively recent theorists from the deontological
tradition. Rawls and Nozick have different
ideas of what is right. They argue that by fol-
lowing their principles of what is right, a more
just society will result. Of course, as philoso-
phers do, they disagree over not only what is
right but also what is just. These two thinkers
have influenced the debate on the provision of
health care in our nation, including the recent
healthcare reforms.

John Rawls (1921-2002)

Rawls’s A Theory of Justice, published in 1971,
is considered a seminal text. Knowledge of his
ideas is part of the common morality of most
policy makers, even if many expressly reject
those ideas. The basic idea behind Rawls’s the-
ory of justice is “justice as fairness”® Rawls
limits his plan to a theory of justice that would
apply to a society where the rule of law is
respected.®* People in such a society will dif-
fer with regard to their goals and their views of
what counts as just. Yet, they recognize agreed-
upon methods to arbitrate disputes so that they
are capable of continued functioning within
society. In other words, a disappointment or
a disagreement does not lead to violence or
rebellion. Rawls identified himself as being in
the tradition of social contract theorists and, as
a deontologist, even a Kantian. Rawls said that
his theory is essentially deontological because
it is not consequentialist.®

The idea of a social contract as the ori-
gin of society goes back to Thomas Hobbes
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(1588-1679), John Locke (1632-1704),
David Hume (1711-1776), and Jean Jacques
Rousseau (1712-1778). All of these thinkers
conceived of the beginnings of civil society as
a compact or contract made among consent-
ing adults to give up certain things in order to
achieve others, such as order, harmony, trade,
security, and protection. They agreed about the
idea of a hypothetical situation that could be
altered by persons acting to obtain some rights
and privileges in exchange for others with-
out the use of coercion. Rawls used a similar
hypothetical situation and called it the original
position, in which rational people are behind
a veil of ignorance relative to their personal
circumstances. The decisions about the prin-
ciples of a just society that they select when
they know nothing about their circumstances
are what Rawls described as the principles of a
just society.

Rawls emphasized that people seek to
protect and maximize their self-interests. He
argued that fundamental to that goal is liberty.
He further argued—his most controversial
point—that to have a just society requires an
infrastructure and a system of rights that pro-
tect the minority and those who have fared less
well in life’s “lottery” than others. The key to
his theory is the situation in which bargain-
ing takes place about the nature of society and
includes what those who are bargaining know
about their society and themselves. Rawls
called this the original position.

The Original Position and the
Veil of Ignorance

In explaining the original position, Rawls
took as rational the ethical egoist’s position
that everyone would want to maximize his
or her personal self-interest. However, while
negotiating the most just society for your-
self, you are asked to voluntarily draw a veil
of ignorance over yourself. This veil of igno-
rance is, from a personal perspective, abso-
lute. You know nothing about yourself at all.
You do not know your station in life, your
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preferences, your motivational structure, your
willingness to take risk, your age, your health,
your socioeconomics, your intelligence, your
demographics—nothing.* In one fell swoop
you have lost all the reasons for protecting
your particular advantages or for hedging your
bets to protect you from your disadvantages.
You know you want to be in the best-possible
circumstances when the veil of ignorance is
lifted and you leave the original position.’” Not
knowing exactly what to protect, we are then
inexorably forced to the kind of considerations
that are common in medical ethics when treat-
ing patients about whom we lack information
of any useful sort.

It is not unusual in healthcare settings to
have patients who are in need of treatment but
are unable to communicate their wishes. We
know nothing of their families, their station in
life, etc. Often, we cannot find anyone to speak
for them, and they cannot speak for them-
selves. We have no clue about what they would
have wanted. Normal notions of informed
consent, durable power of attorney, and substi-
tuted judgment fall away as tools for us. We are
forced back onto the position of deciding what
to do for such persons on the basis of the idea of
what a rational person would want in such cir-
cumstances. This position is sometimes called
the best interests standard.* We could say that
persons with such a complete inability to speak
for their own interests are in the original posi-
tion. In this situation, this original position,
they are all truly equal because we know noth-
ing of their circumstances.*

Now, although we are behind this veil of
ignorance relative to our personal circum-
stances, we nonetheless have a considerable
amount of knowledge about other things.
Rawls allowed those who are behind the veil
of ignorance to know general laws pertaining
to political affairs and economic theory and
to know something of human psychology.”
Indeed, he assumed that the parties will “pos-
sess all general information™’ but no informa-
tion about their own particulars. Thus, they
have no way of calculating the probability that
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they will be in a certain position as a result of
their choices. Only by such extreme means did
Rawls believe that one can ensure the fairness
of the result. It is a hypothetical thought exper-
iment that, he argued, guarantees that what-
ever principles are chosen will be just.

In his view, everyone should get an equal
share of the burdens and benefits, unless there
is a material reason to discriminate. If our job
is to come up with a set of principles that will
decide what these material reasons are, then
we should carry out our job with the least bias.
If we go back to the ideal of justice as blind,
we see that the blindfold has become a veil of
ignorance. Rawls did not at all advocate that
we would seek an equalitarian outcome. He
assumed that we are persons who want to max-
imize our self-interests, but he did not assume
concepts such as benevolence or even non-
maleficence.”” Once we determine the princi-
ples of a just society, then we can use them to
develop material reasons to discriminate in the
distribution of burdens and benefits.

Two Basic Principles of Justice

The first principle of justice meets with little
objection, but the second inspires considerable
debate. Rawls ordered these principles serially,
in that liberties in the first principle cannot
be rationally traded for favorable inequalities
described in the second principle.” The prior-
itizing of liberty above other principles of jus-
tice was how Rawls distinguished himself from
consequentialists. Their perspective, accord-
ing to Rawls, is that there is only one principle:
the greatest good for the greatest number.”
Rawls described the first principle of justice
as follows: “[E]ach person is to have an equal
right to the most extensive basic liberty compat-
ible with a similar liberty for others”®® This type
of right is similar to the liberties protected in the
U.S. Bill of Rights and can be called a process
right. He described these rights as follows:*

®  DPolitical liberty (the right to vote and to be
eligible for public office)

B Freedom from arbitrary arrest and seizure
(which goes back to habeas corpus)

B Freedom of the person, along with the
right to hold (personal) property

B Freedom of speech and assembly

m  Liberty of conscience and freedom of
thought

Rawls took a controversial position relative
to the distribution of inequalities of office,
income, wealth, and goods. He called this the
“difference” principle.”” In this second princi-
ple of justice, social and economic inequali-
ties are appropriate if they are arranged such
that the inequalities actually help out the least
fortunate persons in society. In addition, the
inequalities should be connected to positions,
offices, or jobs in society that everyone has an
equal opportunity to attain.”® The inequalities
that Rawls saw as permissible are (i) inequali-
ties in the distribution of income and wealth
and (ii) inequalities set up by institutions that
use differences in authority and responsibility
or chains of command. Rawls also said that
society cannot justify a decrease in liberty by
an increase in social and economic advantages.
In this sense, liberty is the most important of
the principles.

A classic example of how Rawls’s princi-
ples might apply relates to physicians. Physi-
cians often command superior incomes and
social status, which are clearly inequalities.
This circumstance requires an explanation.
Once everybody is out of the original position
and back in the real world, the hope is that
anybody can become a doctor if he or she has
the talent.” Suppose a person decides that he
or she wants to become a physician. However,
obtaining the education needed to actually
become a physician requires an inequality: less
fortunate people help pay for this education
with their taxes. In the just society envisioned
by Rawls, the person desiring the education
would have to compensate the less fortunate in
some way once he or she became a physician.
The physician is free to keep the wealth, or at
least some of it. But because gains in wealth are
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allowed only if they benefit the least advan-
taged along the way, the physician would never
escape an obligation to help the less fortunate.

Some Concerns with Rawls’s
Theory

According to the difference principle, inequal-
ities may be justified but only if they are to
the advantage of the least well off. Rawls con-
sidered it “common sense” that all parties be
happy with such a principle.'” Rawls also
stated that “the combination of mutual disin-
terest and the veil of ignorance achieves the
same purpose as benevolence”'*' However, it is
not difficult to imagine that many would voice
concerns over forced beneficence and the gov-
ernment mechanisms and taxing schemes that
would be needed to identify what counts as a
natural gift or talent and is therefore unearned.

Consider the relatively bitter discussion
of reparations to the descendants of slaves.!”?
Recall the still active debates over affirmative
action or over how to treat illegal immigrants
or their American-citizen children. Many if
not most of the wealthy would also be unlikely
to assent to the thought experiment of putting
on a veil of ignorance, because they would not
accept the forced benevolence that the differ-
ence principle imposes. Simply put, many are
less interested in justice than in keeping their
advantages for themselves and their children.
Thus, Rawls’s position, although just, runs into
human nature.

Some might argue that because Rawls was
running up against human nature, his theory
should be dismissed. Rawls addressed such
arguments. He was perfectly aware of the imper-
fections of the real world outside the veil of
ignorance; that is why he invented the thought
experiment. The fact that the distribution of
burdens and benefits by nature is unequal is
not an excuse. “Occasionally this reflection is
offered as an excuse for ignoring injustice, as if
the refusal to acquiesce in injustice is on a par
with being unable to accept death”® Rawls
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believed that “the natural distribution is neither
just nor unjust”'® As Rawls stated, “[T]hese are
simply natural facts. What is just and unjust is
the way that institutions deal with these facts”'®®
Thus, it is up to us to decide the principles of
a just society and to take steps to create that
society.

Rawls conceded that one might affirm his
or her contract approach but eschew the dif-
ference principle, or vice versa.'” To under-
stand Rawls’s theory and its application, we
need to examine his most famous opponent,
Nozick, the philosophical defender of libertar-
ianism. Nozick accepted neither the contract
approach of the original position nor the dif-
ference principle.

Robert Nozick (1938-2002) and
Libertarianism

Nozick and Rawls both worked in the Depart-
ment of Philosophy at Harvard University at
the same time, but their philosophies dis-
agreed considerably. However, both described
themselves as coming from the deontological
tradition relative to ethics theory in that they
rejected consequentialism. NozicK’s first, and
most famous book, Anarchy, State, and Uto-
pia (1974), was an attack on Rawls’s work that
focused on the extensive state envisioned as
necessary to bring about Rawls’s ends.'””

In the healthcare field, Nozick’s work in
political theory helps provide the theoretical
underpinnings to the debate that argued that
there are no positive rights to health care, nor
should there be any.'” On the other side, Rawls’s
difference principle can be used to argue for
health care as a component of the primary social
goods.'” Thus, Rawls and his followers repre-
sent the liberal tradition that the government
should step in to help people disadvantaged
in lifes lottery, while Nozick and his followers
represent the conservative tradition that if you
want something you should obtain it yourself.

Like Rawls, Nozick claimed roots in
Kant. However, Nozick focused on the second
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formulation of the categorical imperative. You
may recall that Kant said, “So act as to treat
humanity, whither in thine own person or
in that of any other, in every case as an end
withal, never as means only” (AK 4:429).'"°
Nozick drew on this formulation, earlier
described as the emphasis on autonomy. In
the first sentence of the book, he stated his
approach clearly: “Individuals have rights,
and there are things no person or group may
do to them (without violating their rights).”!"!
He said that this imperative puts a constraint
upon how others may be used. He stated that
this version of autonomy can “express the invi-
olability of others”!?

Nozick argued that Kant, in his categorical
imperative, did not simply say we should min-
imize the use of humanity as a means. Rather,
he said we should treat others as ends in every
case, never as means only.'”* The word “only”
leaves the meaning of this statement open to
alternate interpretations that would suggest
that minimization is all anyone could really
mean in the actual world. In NozicKs view,
people obviously are means to ends. If people
are means to ends, then how is it possible to
treat them only as ends?

Nozick also said that if we take his view of
Kant and the inviolability of persons seriously,
then we misspeak when we say that someone
must make a sacrifice for the social good. He
argued that there is no social entity to whom
we can make a sacrifice; there are only other
persons. Social entities are simply abstractions.
“Using one of these people for the benefit of
others uses him and benefits others. Nothing
more . . . Talk of an overall social good covers
this up”''* To use a person in this way is to fail
to respect him or her as a separate person: “No
one is entitled to force this [sacrifice] upon
him—Ileast of all a state or government”''?

Nozick also objected to Rawls’s differ-
ence principle. He opposed the forced redis-
tribution of benefits and burdens so that the
less fortunate are made better off as the price
for the more fortunate being more fortunate:
Holdings to which people are entitled may not

be seized, even to provide equality of oppor-
tunity for others. In the absence of magic
wands, the remaining means toward equality
of opportunity is to convince each person to
choose to devote some of his or her holdings
to achieving it."'

Simply put, if you do not like what you
have, take steps to get more. If you want people
to help others, convince them to do it. Is this
justice? Are we really being just if we tell peo-
ple who are severely disadvantaged to choose
to improve themselves?

Rawls would hold that such outcomes are
arbitrary—not just—in that they are based
on the natural lottery, over which we have no
control. The veil of ignorance is intended to
get us to think about the principles of justice
that would follow if we did not know our per-
sonal circumstances. For Rawls, what is just is
what persons in that original position would
choose.'” The principles that result are the
distributive justice principles of a just society.
Nozick claimed that theories like Rawls’s could
be defeated by voluntary agreements. Indeed,
he opposed the use of the term “distributive
justice” because it implied a central distribu-
tion authority. This is not the reality of free
adults, so he preferred the term “holdings”
and talked of how they are acquired and trans-
ferred."® Nonetheless, he was unable to escape
completely from the long tradition of the term
“distributive justice” and continued to use it.
He specified three conditions that meet the
requirements of distributive justice:'"

B “A person who acquires a holding in
accordance with the principle of justice in
acquisition is entitled to that holding.”'*

m  If a person is entitled to the holding and
transfers the holding, the person to whom
it is transferred is now entitled to it.

m  No one is entitled to anything except
by gaining a holding from a previously
unheld state (principle 1) or obtaining it

from such a person by voluntary transfer.

An interesting outcome of NozicK’s reliance on
these three principles is that it is unnecessary
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to argue that anyone deserves the outcome
that results.”! Nozick, thus, rejected the basic
idea of distributive justice; the principle is that
everyone should get an equal share unless
there is a material reason to discriminate. He
complained that any reason to discriminate
results in an inappropriate end state or pat-
terned outcome.'”> What was appropriate was
the three principles that he enunciated relative
to historical entitlement and then subsequent
transfers of holdings.

Most puzzling, at the end of his chapter
on distributive justice, Nozick did take up
what should be done to rectify the problems
of historical injustice. Justice prevails only in
following the three principles that described
proper acquisition and transfer. If these are fol-
lowed, there is no injustice in the resultant out-
comes, whatever they are. “If, however, these
principles are violated, the principle of recti-
fication comes into play”'* He then allowed
that a specified (he used the term “patterned”)
outcome might be appropriate to rectify the
past injustice. Nozick provided the following
view of how this could be done: “A rough rule
of thumb for rectifying injustices might seem
to be the following: organize society so as to
maximize the position of whatever groups end
up least well-off in the society**

This remarkable statement by the cham-
pion of libertarians sounded very like the dif-
ference principle.'” However, it left out Rawls’s
idea that the better off can be better off but only
if the less well off benefit as well. In NozicK’s
formulation, it seems we have moved back
to equalitarianism because our only interest,
when tasked to correct injustice, is maximiz-
ing the position of the least well off. The only
possible outcome of this logic must be a level-
ing or rising of everyone to the average.

Because what happened historically is
what counts as justice, it would be hard to find
asignificant case in which the original holdings
were justly gained. For example, when Thomas
Jefferson made the Louisiana Purchase, it was
certainly a great surprise to the Native Ameri-
cans, who had been living there for thousands

Ethics Theories 25

of years, that they had no ownership rights in
their land. This loss of ownership rights ended
up being true for them no matter how much
labor they had mixed in with the land.'*

As a libertarian, NozicK’s principles reso-
nate loudly with those who emphasize the free
market and a meritocracy. Typically, these will
be the same people who resist calls for allo-
cation of resources to healthcare needs, espe-
cially if this is done by taxation.

The extent to which these libertarian
views are part of the common morality has a
great influence on healthcare policy.

At this point we have examined all but one
of the major ethics theories. Let us now exam-
ine the ethics theory that describes how most
administrators work: consequentialism.'”

Consequentialism

Consequentialist moral theories evaluate the
morality of actions in terms of progress toward
a goal or end. The consequences of the action
are what matter, not their intent. This is in
contrast to previously noted theories (e.g.,
deontology, virtue ethics, and natural law) that
consider intent. Consequentialism is some-
times called teleology, using the Greek term
telos, which refers to “ends” Thus, one finds
that the goal of consequentialism is often stated
as the greatest good for the greatest number.
Consequentialism has several versions, the
best known of which is utilitarianism. Util-
itarianism defines morality in terms of the
maximization of the net utility expected for all
parties affected by a decision or action. For the
purposes of discussion, consequentialism and
utilitarianism are used here as synonyms.

For the consequentialist, the person’s
intentions are irrelevant to the ethical evalu-
ation of whether the deed is right or wrong.
Outcomes are all that matter. The consequen-
tialist will agree that intentions do matter, but
only to the evaluation of a person’s character,
not to the evaluation of the morality of his or
her acts. In natural law, virtue ethics, and deon-
tology, part of the ethical assessment concerns
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the person’s intention. The consequentialist
would say that intention simply confuses two
issues: (i) whether the act itself is leading to
good or bad outcomes and (ii) whether the
person carrying out the act should be praised
for it or not praised. Consequentialists con-
sider the second issue to be independent of
moral consideration relative to the act. It is
relevant only to the evaluation of the person’s
moral character. Of course, to leave out inten-
tions completely seems to violate a deep sense
of our understanding about what it means to
be ethical. Most people find something wrong
with saying an act is ethical if it happened by
accident.

Types of Consequentialism

The two major types of consequentialism are
as follows:'**

m  Classical utilitarianism (or act consequen-
tialism). Each act is considered on the basis
of its net benefit. This version of utilitarian-
ism has received the most criticism and is
not supported by modern ethicists. None-
theless, it makes a convenient target for
those who dislike consequentialism. For
example, determining the consequences
of something is often an exceedingly data-
intensive undertaking, and the data may
be lacking. The facts regarding the con-
sequences are also themselves in debate.
Imagine the difficulty if an administrator
had to make decisions on the basis of the
consequences of each employee’s actions
rather than a standard or rule.

B Ruleconsequentialism. The decision maker
develops rules that will have the greatest
net benefit.'” The development of rules to
guide conduct is similar to the actions of
administrators who develop policies. This
rule version of consequentialism includes
two subspecies, negative consequential-
ism and preference consequentialism.

In organizational healthcare settings, policy-
making is an important component of providing

patient-centered care and meeting organiza-
tional needs. Consequentialism is often used as
a basis for decision-making. For example, one
could readily see that the creation of a diver-
sity policy is justified by rule consequentialism.
Lawmakers and administrators who develop
health policies at the national level also use con-
sequential arguments to justify decisions, such
as requirements to provide indigent care or
emergency services. To better understand the
use of consequentialism, we first must exam-
ine classical utilitarianism and consider rule
utilitarianism.

Classical Utilitarianism

Classical utilitarians spoke of maximization of
pleasure or happiness. Classical utilitarianism
is most often associated with the British phi-
losopher Mill (1806-1873). He developed the
theory from a pleasure-maximizing version
put forward by his mentor Bentham (1748-
1832). As clearly stated by Mill, the basic prin-
ciple of utilitarianism is that actions are right
to the degree that they tend to promote the
greatest good for the greatest number.*

Of course, it is unclear what constitutes
“the greatest good” For Bentham, it was simply
the tendency to augment or diminish happi-
ness or pleasure. Bentham, being a hedonist in
theory, did not try to make distinctions about
whether one form of pleasure or happiness was
better than another.

For Mill, not all pleasures were equally
worthy. He defined “the good” in terms of
well-being and distinguished, both quantita-
tively and qualitatively, between various forms
of pleasure.”! Mill is closer to the virtue theory
idea of eudaimonia as a goal in that he speci-
fied qualitative distinctions rather than simply
adding up units of happiness or pleasure.'*
Indeed, Mill said that one is duty-bound to
perform some acts, even if they do not max-
imize utility.'*

A defining characteristic of any type of
consequentialism is that the evaluation of
whether an outcome is good or bad should
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be, in some sense, measurable, or that the out-
come should be within the realm of predict-
ability. Thus, in the realm of consequentialism,
ethics theory attempts to become objective,
seeking a foundation that is akin to the sci-
ences. This principle is enshrined in the world
of commerce, trade, management, and admin-
istration as the cost-benefit analysis approach.

As a theory, consequentialism is not as
closely tied to its founder as are the previous
three theories discussed. Thus, rather than
probing the depths of Mill's writing, a more
free-ranging approach is used, and the section
presents various versions of consequentialism
that are in play today. This approach will avoid
the considerable controversies surrounding
what Mill meant by his theories.”** It presents
tools derived from consequentialism tools that
are useful to persons dealing with issues in
healthcare ethics.

Relative to what consequentialism means,
Bentham insisted that “the greatest number”
included all who were affected by the action
in question, with “each to count as one, and
no one as more than one””** Likewise, in Ben-
tham’s version of the theory, the various intrin-
sic goods that counted as utility would have an
equal value, such that one unit of happiness for
you is not worth more than one unit of happi-
ness for me. Quite clearly, to talk about “units
of happiness” is far-fetched, and indeed, that is
one of the criticisms of the theory."** However,
numerous correctives to the theory have been
advanced over the years, and some of these are
helpful.

Unlike deontology and natural law with
their conflicting absolutes, consequentialism
of any form allows for degrees of right and
wrong. If the consequences can be predicted
and their utility calculated, then in such sit-
uations, the choice between actions is clear-
cut: always choose those actions that have the
greatest utility. For this reason, the theory has
had great appeal in economic and business cir-
cles. However, in healthcare decision-making,
the economic view of utility is not fully sat-
isfactory. For example, how do you compute
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the suffering of someone whose spouse has
become disabled? Although attorneys do cal-
culate the monetary value of life years lost
when there is an injury, whether monetary set-
tlements can really compensate for a lost liveli-
hood or a broken future is debatable.

In spite of this objection, administrators
of healthcare organizations, including man-
agers, must often think in terms of the aggre-
gate when evaluating their decisions. Persons
taking the tack of a deontologist and trying
to fulfill their duty can readily say that their
obligation is to the patient. Administrators
have to consider patients in the aggregate, the
organization, the larger community, and their
employees in their decision-making. Their
divided duties and obligations are part of
their job descriptions, as opposed to the single
obligation to the patient that clinicians enjoy.
Administrators also are trained to consider
their decisions in terms of maximization—the
best outcome for the resources expended is the
greatest good.”” They would say that utilitar-
ianism assists them in obtaining the “biggest
bang for the buck” Of course, in administra-
tion, as in ethics, problems arise:

m [t is not always clear what the outcome of
an action will be, nor is it always possible
to determine those affected by it.

®m  The calculation required to determine the
right decision is both complicated and
time-consuming.

m  Because the greatest good for the greatest
number is described in aggregate terms,
the good might be achieved under con-
ditions that are harmful to some so long
as that harm is balanced by a greater
good. This leads to the attack that conse-
quentialism means “the end justifies the

means. %

The theory fails to acknowledge that individ-
ual rights could be violated for the sake of the
greatest good, which is sometimes called the
“tyranny of the majority” Indeed, the mur-
der of an innocent person would seem to be
condoned if it served the greater number. The
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complaint is that consequentialism ignores the
existence of basic rights and ethics principles
such as autonomy and beneficence. The fact
that Mill would categorically deny this by say-
ing some acts are wrong regardless of the con-
sequences appears to be a violation of his own
stated philosophy. Of course, we are not seek-
ing doctrinal purity but useful tools to help us
in healthcare ethics.

Finally, who has the time to run endless
computations every time a decision is needed?
“Analysis paralysis” would be the predicted out-
come, which would not maximize any version
of utility. In any case, because of these prob-
lems, few philosophers today subscribe to act
consequentialism.'” The proposed improve-
ment to several of these problems is rule
consequentialism.

Rule Consequentialism

The idea behind rule consequentialism is that
one evaluates behavior by rules that would
lead to the greatest good for the greatest num-
ber. At this point, the theory begins to tie in
more clearly to virtue ethics and to the person
who has achieved practical wisdom. It takes
a person of some experience to know how to
develop rules that will likely lead to the great-
est good for the greatest number. Healthcare
administrators and government officials would
call these rules policies.

Once there is a policy, presumably devel-
oped by an evaluation of its likely outcomes,
then the person who needs to make a decision
refers to the applicable policy. Indeed, a person
of practical wisdom might well conclude that
long-term utility is undermined by acts of injus-
tice. He or she would then develop a policy that
recognizes and respects autonomy. Rule util-
itarianism would thus use the utility principle
to justify rules establishing human rights and
the universal prohibition of certain harms. Such
rules would codify the wisdom of experience
and preclude the need for constant calculation.

Thus, rule consequentialism looks like the
same activity in which healthcare administrators

and policy makers engage when they make poli-
cies and procedures. A policy is a general state-
ment meant to cover any number of situations.
The person creating it makes the decision that
following the policy is the best way to achieve
the organization’s goals. The person then uses
procedures as the means to carry out the cre-
ated policies. Healthcare administrators and
government officials have been using this pro-
cess for a long time. Overall, it works well, even
though rules or policies do not work fairly in
every situation.

Indeed, the failure of the rules to fit every
situation is one of the reasons to have humans
in charge instead of machines. At this point,
the inclusion of a person of practical wisdom,
from the virtue ethics tradition, comes into
play. Administrators or clinicians (persons
of practical wisdom) can decide whether the
special circumstances warrant making an
exception to the rule when they need to make
judgments. If so, they could modify the rule
to consider the special circumstances. In this
way, fairness is preserved.

These exceptions might be justified by
material reasons such as need, merit, potential,
and past achievement. The manager or policy
maker will also have to recognize, and be will-
ing to accept, that sometimes the enforcement
of a rule will lead to unfair outcomes. How-
ever, the principle is still sound and much
better than the chaos of trying to evaluate the
probable consequences of a situation each time
a decision is required.'*

Rule consequentialism can also incorpo-
rate the goals of negative consequentialism.
The idea behind mnegative consequentialism
is that the alleviation of suffering is more
important than the maximization of pleasure.
Further, to have the alleviation of suffering as
a goal incorporates into the goal the protection
of the powerless, the weak, and the worse off.
Thus, from a social policy point of view, rules
that operate as safety nets can accomplish this
goal. Allowing access to emergency treatment
regardless of the ability to pay is an obvious
healthcare example. Now let us look at the

© Jones & Bartlett Learning, LLC. NOT FOR SALE OR DISTRIBUTION.



last version of consequentialism, preference
consequentialism.

Preference Consequentialism

Preference consequentialism argues that the
good is the fulfillment of preferences and the
bad is frustration of desires or preferences.
People, in this sense, are not seen as having
preferences for pleasure or happiness per se;
their preferences are left to them. Thus, auton-
omy becomes a bedrock value.

How can someone know another per-
son’s preferences when making decisions that
involve that person? To answer this question,
health care has developed clearly enunciated
procedures in the area of informed consent.
One can speak of substituted judgment when
one knows the preferences of a person who is
now incompetent.'*! In case the person has not
communicated his or her preferences, we are
forced to fall back on what is called the “best
interests standard,” or, more commonly, the
“reasonable person standard” What would a
reasonable person want in the circumstances
at hand?**

Healthcare ethicists have done well in
discerning what the preferences are of an indi-
vidual who has become incompetent. How-
ever, policy-making decisions have an impact
on large groups of people, most of whom will
be personally unknown to the decision mak-
ers. Development of tools to ascertain the
preferences of a large aggregate of individu-
als is a much different task.'® The direction
that seems to occur is that the decision maker
applies the “reasonable person standard” to
the aggregate. However, considerable evi-
dence suggests that such a standard may fall
short of meeting a specific person’s actual
preferences, whether it is what a reasonable
person would want or wouldn't want.'** Sim-
ply put, the preferences that humans have
are so diverse and changeable that it might
not make sense to use them as a standard
for maximization. Thus, although this pref-
erence standard may work at the individual
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level, it seems to have less value as a policy
statement to use in the aggregate. When one
institutionalizes the reasonable person stan-
dard as a rule, its implementation might run
roughshod over individual preferences that
are “unreasonable.”

Evaluation of Consequentialism

One of the most common criticisms of con-
sequentialism is that it appears to allow some
to suffer if the net outcome is an improve-
ment for a greater number. This argument
is specious. The theory presumes respect for
autonomy by the very statement that the good
sought is the greatest good for the greatest
number. Although consequentialists might
talk about utility, the good in mind has to
include respect for the personhood of others
as a minimum requirement. If respect for the
other is not presupposed, then it seems the
theory would really devolve into a form of
egoism. Thus, respect for the wants, prefer-
ences, hopes, and choices of others must be
implicit for the theory to remain intact. A lack
of this foundational component would mean
that the theory really does boil down to the
ends justifying the means, as noted earlier.
However, such a view is off base relative to the
intent of the theory.

Mill stated this quite clearly in his clas-
sic essay “On Liberty”: “The only freedom
which deserves the name is that of pursuing
our own good in our own way, so long as we
do not attempt to deprive others of theirs,
or impede their efforts to obtain it”'* It is
difficult to think of a more obvious reference
to respect for the autonomy of others and
their liberty to pursue it. Some argue that
this meant that Mill was really a deontolo-
gist. However, such arguments seem arcane,
academic, and irrelevant to our purposes.
Thus, I consider it a compliment to Mill
that he recognized the need to temper his
“greatest good for the greatest number” with
respect for basic principles of autonomy and
freedom.
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» Ethics Theories and
Their Value to
Healthcare
Professionals

Over thousands of years, no ethics principle
or theory has survived criticism by trained
philosophers without serious flaws emerg-
ing. Nonetheless, in the changing healthcare
environment, professionals cannot throw up
their hands because flaws exist. They must
make decisions based on reason. In making
decisions, professionals must often choose
a course that some will not support."*® They
also understand the need for choosing among
the theories to address the circumstances at
hand."” This is why practical wisdom, from
the virtue ethics tradition, serves as the best
model and is the model that various health-
care professions choose. In the case of physi-
cians, this tradition goes back millennia. For
other healthcare professions, the development
of a sense of professionalism, and for produc-
tion of persons of practical wisdom, has been
much shorter.*

Clinicians and healthcare administrators
will use their practical wisdom to advance
the interests of specific patients, patients in
the aggregate, the community, and the orga-
nization by drawing on the necessary prin-
ciples and theories. For the administrator,
having rules that tend to provide the greatest
good for the greatest number over the long
term functions as a guiding principle in the
same way that duties do for the clinician.
Both the clinician and the administrator
can also come to the table with ideas about
what is appropriate to do in a given situa-
tion. In this case, the clinician may have the
emotional upper hand because most people
respond better to appeals based on helping
a specific individual rather than protecting a
policy. Nonetheless, the administrator is well

equipped by understanding the proper role
of rules or policies.

People in the policy-making arena can
enhance their evaluation of the behaviors or
motivations of various stakeholders if they
determine the ethical system these stake-
holders are likely to be using. For example,
clinicians are likely to take a deontological
approach because their training makes their
primary duty to the individual patient. They
will not be as concerned with the exter-
nal consequences of a decision (e.g., costs,
inconvenience to the family) as they are
with whether they are doing the right thing
for the patient’s medical care. For clinicians,
the right thing is that which allows them to
meet their duty and therefore support their
sense of upholding the integrity of the pro-
fession. In other words, they want to sustain
their sense of themselves as virtuous persons.
They want to be viewed as persons of practi-
cal wisdom who do the right thing for their
patients. The right thing includes not only
meeting their duty but also evaluating the
consequences of their decisions for patients
and their families.

Healthcare administrators are in a more
difficult position because they have obliga-
tions to many stakeholders, not just to the
individual patient. These obligations are
often unequal and conflicting. Their best
strategy may be to recognize that they lack
the luxury of having obligations that are pure
and easily defined. Instead, they have to think
of multiple and conflicting stakeholders and
try to develop a solution that will generate
the greatest good for the greatest number.
All the while, they must respect the princi-
ples of autonomy, justice, beneficence, and
nonmaleficence.'® In their experience, the
rules they adhere to have had these positive
results; therefore, they suggest them in cur-
rent cases. It is clear that the ethical challenge
for a healthcare administrator is more diffi-
cult than for those working from a strictly
clinical perspective.
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» Summary

This chapter clarifies that no one ethics theory
is sufficient for all healthcare decisions. How-
ever, a review of the principle features of the
main ethics theories used in health care pro-
vides a toolbox for decision-making. After a
brief explanation of authority-based ethics, vir-
tue ethics is described as something common
in the socialization of healthcare professionals.
Next, the chapter provides a discussion of the
features and use of natural law theory. It also
includes two prominent ethics theories used
in health care: utilitarianism and deontology.
Finally, the merits of considering virtue ethics
as a healthcare professional are discussed.

The 21st century promises challenging
healthcare ethical issues for individuals, orga-
nizations, and society. It is a time of rapid
change, fiscal challenge, and technology expan-
sion within the field of health care. Therefore,
a deeper understanding of and the ability to
apply ethics theory will be even more necessary
for appropriate responses to these challenges.
It is important to remember that ethics theory
did not develop in a vacuum. Each theorist
studied the works of his or her predecessors
and provided his or her own wisdom. Similarly,
these theories form the basis for the main eth-
ics principles used in healthcare practice and
decision-making. You will find a discussion
of these principles in the chapter “Principles
of Healthcare Ethics” In addition, subsequent
chapters will apply both theories and principles
to current and future healthcare challenges.

» Questions for
Discussion

1. If ethics theories are so complicated,
why should one bother developing a
professional theory of ethics?

2. Isvirtueethics the best model for persons
who work in healthcare professions?
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3. Why is deontology still important in
contemporary healthcare practice? How
can you use the categorical imperative
to make decisions in today’s healthcare
practice?

4. How does utilitarianism affect health-
care decision-making? Will this theory
be used more frequently in the era of
the ACA 2010?

5. How does Rawls’s theory connect to the
changes in the current healthcare sys-
tem? How would Nozick argue against
Rawls’s theory in this context?

» Notes

1. For a good overview of the value of cul-
tural competence in health care, see J. R.
Betancourt et al.,, Cultural Competence
in Health Care: Emerging Frameworks
and Practical Approaches (New York:
The Commonwealth Fund, 2002).

2. T. L. Beauchamp and J. E Childress,
Principles of Biomedical Ethics, 7th ed.
(New York: Oxford University Press).
Beauchamp and Childress popular-
ized these four concepts, starting with
the first edition of their text in 1979.
The concepts, or “principles,” as these
authors call them, appear later in this
chapter. The authors consider these
principles more valuable than the the-
ories. For purposes of clinical medical
ethics, this ordering may be appropri-
ate. It seems less suitable for the more
general category of healthcare ethics,
which includes policy-making well
beyond the bedside.

3. Some authors distinguish deontology
from consequentialism solely by the fact
that it places total or some limits on the
relevance of the consequences in the
deliberations. See T. A. Mappes and J. S.
Zembaty, eds., Biomedical Ethics, 2nd ed.
(New York: McGraw Hill, 1981), 4.
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R. Benedict, “A Defense of Moral Rel-
ativism,” Journal of General Psychology
10 (1934): 59-82. Written by a leading
figure in 20th-century anthropology,
this work is one of the most influential
contemporary defenses of ethical rela-
tivism. Numerous anthologies, includ-
ing C. Sommers and E. Sommers, eds.,
Everyday Life, 3rd ed. (San Diego,
CA: Harcourt, Brace and Jovanovich,
1992), include reprints of this work.
See K. Popper, The Logic of Scientific
Discovery (New York, NY: Basic Books,
1959) for the defense of falsifiability as a
criterion of scientific knowledge.

V. Klingenborg, “On the Recentness of
What We Know?” New York Times, August
9,2006, http://nytimes.com/2006/08/09/
opinion/09talkingpoints.html.

H. LaFollettee, “The Truth in Rela-
tivism,” Journal of Social Philosophy
(1991): 146-54.

The lack of certainty and infallibility
disturbs many. See M. J. Slick, “Ethi-
cal Relativism,” Christian Apologetics
and Research Ministry, 2003, http://
www.carm.org/relativism/ethical
.htm. This organization renounced
relativism. According to this group,
reliance on Scripture improves this
messy process.

In an introductory chapter, a complete
account is not possible. However, for
an extensive bibliography, see L. M.
Hinman, “A Survey of Selected Inter-
net Resources on Ethical Egoism,” Eth-
ics Updates, http://ethics.sandiego.edu
/theories/Egoism/index.asp.

See, for example, A. Rand, Virtue of Self-
ishness (New York, NY: Signet, 1964).
The Ayn Rand Institute website rec-
ommends L. Peikoff, Objectivism:
The Philosophy of Ayn Rand (London:
Meridian, 1993).

A. Rand, Introducing Objectivism
(Irvine, CA: Ayn Rand Institute, 1992).

13.

14.

15.

16.

17.

18.

The spiritual dimension is one of the
nine elements of the patient-centered
care model championed by the Plan-
etree model. See S. B. Frampton et al,,
Putting Patients First: Designing and
Practicing Patient Centered Care (San
Francisco, CA: Jossey-Bass, 2003).
See also the Duke University Center
for Spirituality, Theology, and Health,
http://www.spiritualityandhealth.duke
.edu/. This site contains an extensive
reference to the literature in this area.
World Medical Association, “The
Declaration of Geneva,” originally
adopted in 1948 and most recently
amended in 2006, http://www.wma.net
/en/30publications/10policies/g1/.
Following tradition, the citations for
references used to locate classical pas-
sages are by the name of the work and
the particular line number. See Nicoma-
chean Ethics, Bk. I, Chap. 9, 1099b32-
1100a5. The actual edition used is
R. McKeon, Basic works of Aristotle
(New York: Random House, 1971).
Very substantial arguments arise over
just what harm and benefit mean, but
those are not necessary to consider here.
The exact words noted do not occur in
the Hippocratic Corpus. However, Of
the Epidemics (Bk. I, sect. II, pt. 5, http://
classics.mit.edu/Hippocrates/epideics
Jhtml, an online collection of the Hip-
pocratic Corpus) states it clearly: “The
physician must . . . have two special
objects in view with regard to disease,
namely, to do good or to do no harm.”
There is considerable debate about the
definition of virtues, including which
ones are important. I shall have to leave
that discussion aside and simply hope
the reader has an ordinary conception
of what a virtue is.

See American Medical Association,
Principles of Medical Ethics (Chicago:
American Medical Association, 2001),
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Nicomachean Ethics, Bk. I, Chap. 2,
1103al7.

Ibid., Bk. I, Chap. 2, 1103a25.

The following material on honesty was
inspired by R. Hursthouse, “Virtue
Ethics,” Stanford Encyclopedia of Phi-
losophy, 2007, http://plato.stanford.edu
/entries/ethics-virtue/. I have rewritten
it to fit healthcare professionals from its
original, more general appeal.
Nicomachean Ethics, Bk. 6, Chap. 13,
1140a-b.

Ibid., Bk. 6, Chap. 13, 1145a2-3.

This seeking of self-perfection has a
major influence in Western culture,
extending from the Greeks into the
Roman Stoics and then into Christianity.
In some interpretations, Islamic jihad
means a similar struggle with the self,
a striving for spiritual self-perfection.
Muslims knew of Aristotle’s teachings
far in advance of Christendom. After
the decline of Rome, Aristotle’s work
was lost in the West. However, in the
9th century, Arab scholars introduced
Aristotle to Islam, and Muslim theol-
ogy, philosophy, and natural science all
took on an Aristotelian cast. After the
Crusades, Arab and Jewish scholars
reintroduced Aristotelian thought in
the West. The correct interpretation of
jihad is a matter of considerable debate
and is not a topic here.

Beauchamp and Childress, Principles of
Biomedical Ethics, 7th ed.

“Justice,” in The Concise Oxford Dic-
tionary of English Etymology, ed. T. E
Hoad (New York: Oxford University
Press, 1996), www.oxfordreference
.com/views/ENTRY.html?subview
=Main&entry=t27.e8229.

For example, a teacher might say, “Your
response did the subject justice,” mean-
ing that it was right and that it was a
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more than merely adequate response; it
was good. Or one might say, “The person
showed the justice of his claim,” meaning
it was a proper and correct claim.
Beauchamp and Childress, Principles of
Biomedical Ethics, 7th ed.

Aristotle thought slavery was OK
because some persons could compre-
hend the rational principle but not pos-
sess it. They acted from instinct (Politics,
Bk. II, Chap. 5). Aristotle described bar-
barians as brutish, along with people of
vice (Nicomachean Ethics, Bk. VII, Chap.
1, 1145a30 and Chap. 5, 1148al5-30). By
nature, some people should rule and oth-
ers should be ruled. He thought Greeks
should rule barbarians, “for by nature
what is barbarian and what is slave are the
same” (Politics Bk. I, Chap. 2, 1252b8).
Women were inferior by nature to men as
well: “The relationship between the male
and the female is by nature such that the
male is higher, the female lower, that the
male rules and the female is ruled” (Pol-
itics, Bk I, Chap. 4, 1254b12-14). The
hierarchy of being and value had signifi-
cant importance politically for millennia,
and continues to do so today. Obviously,
metaphysics influences our lives. The
common morality has changed relative
to many of these views.

Nicomachean Ethics, Bk. X, Chap. 9,
1179b5-10.

Ibid., Bk. X, Chap. 9, 1179b18. The
other sentiments are written directly
preceding this line. A tincture of some-
thing seems to suggest that it is not
quite the real thing, although it could
do some good. So many various defini-
tions of the term tincture exist that it is
difficult to get a precise understanding
of the meaning of the phrase.

See B. Justice, Who Gets Sick: How
Beliefs, Moods, and Thoughts Affect Your
Health, 2nd ed. (Houston: Peak Press,
2000). This book reviews the scientific
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literature on the subject and provides an
excellent introduction to the field.

In the realm of healthcare manage-
ment, providing cues to quality to
assure patients that the services are
appropriate is part of the management
of the dimensions of quality. See V. A.
Zeithaml et al., Services Marketing, 4th
ed. (New York: McGraw Hill, 2006). See
also Frampton, Gilpin, and Charmel,
Putting Patients First.

Some of these issues are discussed in
Nicomachean Ethics, Bk. VII, Chaps.
1-10, 1145a15-1154b30.

Mappes and Zembaty, Biomedical Eth-
ics, 2nd ed., 7. The brush that paints all
ethical theories as either more or less
consequentialist seems much too wide.
For an extremely informative philo-
sophical overview of natural law the-
ory in general and Aquinas’s version
of it in particular, including an excel-
lent defense of how natural law does
not neatly fall into either deontology
or consequentialism, see M. Murphy,
“The Natural Law Tradition in Ethics,
Stanford Encyclopedia of Philosophy,
2002, http://plato.stanford.edu/archives
/win2002/entries/natural-law-ethics.
Accessed November 28, 2011.

On how the heavens have never changed
in their orderly cycles, see On the Heav-
ens, Bk. I, Chap. 3, 270b10-17.

See G. Kemerling, “Thomas Aquinas,”
PhilosophyPages.com, 2011, www.
philosophypages.com/ph/aqui.htm.
Accessed November 28, 2011.

For more modern writers in the field
of natural law, see, in alphabetical
order, T. D. J. Chappell, Understand-
ing Human Goods (Edinburgh: Edin-
burgh University Press, 1995); J. Finnis,
Aquinas: Moral, Political, and Legal
Theory (Oxford: Oxford University
Press, 1998); P. Foot, Natural Goodness
(Oxford: Oxford University Press, 2000);
J. E. Hare, God’s Call (Grand Rapids, MI:

40.

41.
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44,

Eerdmans, 2001); M. Moore, “Good
without God,” in Natural Law, Liber-
alism and Morality, ed. R. P. George
(Oxford: Oxford University Press,
1996); and M. C. Murphy, Natural Law
and Practical Rationality (Cambridge:
Cambridge University Press, 2001).

St. Thomas Aquinas, Summa Theolog-
ica. The entire work (Benziger Bros.
edition, 1947, trans. Fathers of the
English Dominican Province) is avail-
able online at the Christian Classics
Ethereal Library. The online index
can be found at http://www.ccel.org
/ccel/aquinas/summa.toc.html.  Ques-
tion 94 is found at http://www.ccel
.Org/a/aquinas/summa/FS/FS094
.html#FSQ940OUTP1. The standard ref-
erence format for something in Summa
Theologica is, for example, ST Iallae 94,
4. This is interpreted to mean that the
citation comes from the first part of
the second part of Summa Theologica,
question 94, article 4.

B. B. Longest Jr. and K. Darr, Managing
Health Service Organizations, 6th ed.
(Baltimore: Health Professions Press,
2014); K. Darr, Ethics in Health Services
Administration, 5th ed. (Baltimore, MD:
Health Professions Press, 2014), 19.

For a better account within the health-
care literature, see J. W. Carlson,
“Natural Law Theory, in Biomedical
Ethics, 2nd ed., eds. T. A. Mappes and
J. S. Zembaty (New York: McGraw Hill,
1981), 37-43, and M. C. Brannigan and
J. A. Boss, Healthcare Ethics in a Diverse
Society (Mountain View: Mayfield Pub-
lishing, 2001), 23-25.

This also contradicts some commenta-
tors, who say that it assumes all rational
beings will agree on the content of the
natural law. For this error, see Bran-
nigan and Boss, Healthcare Ethics in a
Diverse Society.

M. Murphy, “The Natural Law Tradi-
tion in Ethics,” Stanford Encyclopedia
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of  Philosophy, 2002, http://plato
.stanford.edu/archives/win2002
/entries/natural-law-ethics.

V. Cathrein, “Ethics,” Catholic Encyclo-
pedia Online, ed. K. Knight, 2003, http://
www.newadvent.org/cathen/05556a
.htm.

See Beauchamp and Childress, Princi-
ples of Biomedical Ethics, 7th ed., 164.
To go further into such controversies,
see, as examples, P. J. Cataldo, “The
Principle of the Double Effect) Eth-
ics & Medics 20 (March 1995): 1-3;
B. Ashley and K. O’Rourke, Health-
care Ethics: A Theological Analysis, 4th
ed. (Washington, DC: Georgetown
University Press, 1997), 191-95; and
D. B. Marquis, “Four Versions of Dou-
ble Effect,” Journal of Medicine and Phi-
losophy 16 (1991): 515-44.

A similar insight was noted by Beau-
champ and Childress, Principles of
Biomedical Ethics, 7th ed. (New York:
Oxford University Press, 2013), 357.
Cathrein, “Ethics”

This theory does not appear to protect
nonhuman animals, plants, dammed
rivers, strip-mined mountains, and the
like. Given their lack of rationality, the
fact that they are not made in the image
of God, their lower level in the hierar-
chy of being, and their being a means
to our ends, their potential would mat-
ter less. In the Aristotelian scheme,
only angels were between humans and
the unmoved mover, or God. Later,
Descartes, although not favored by
either Catholics or Protestants in his
time, made a fundamental distinction
between mind and matter. Only humans
were believed to be endowed with mind
capacity. Mind easily translated into con-
cepts such as soul. Thus, the rest of the
natural world, being without mind or
soul, did not require us to worry about
whether its potential would be circum-
scribed by our actions upon it.

51.

52.

53.

54.

55.
56.

57.

58.

59.

Notes 35

Most of Kant’s works appear to be avail-
able free online at http://olllibertyfund
.org/Intros/Kant.php, along with works
of many other authors. I do not know
whether the translations are those most
accepted by scholars.

Although in near complete disagree-
ment about the substance of their
respective views, Rawls and Nozick are
considered deontologists. Their views
are essential to understanding current
political debates.

I. Kant, The Critique of Practical Rea-
son, trans. L. W. Beck (Indianapolis, IN:
Bobbs-Merrill, 1956).

I. Kant, The Moral Law, trans. H. J. Pat-
ton (London: Hutchinson University
Press, 1948).

Kant, Critique of Practical Reason.

I. Kant, Critique of Pure Reason, trans.
N. K. Smith (New York: St. Martin’s
Press, 1965), p. 29. The “B xxix” refers
to the standard paging of the work. The
“B” indicates that this passage is in the
Critique’s second edition only.

There is vast literature on the issues
involved in whether free will exists.
Different flavors of determinism are
discussed, and there are different per-
spectives on what it means to say that
someone acts freely. Although these
issues are important, they simply cannot
be broached here. For a good overview
of the issues and the approaches taken
by various religions, as well as various
thinkers, see W. K. Frankena, Ethics:
Foundations of Philosophy Series (Engle-
wood Cliffs, NJ: Prentice Hall, 1963),
54-62, and T. O’Conner, “Free Will)
Stanford Encyclopedia of Philosophy,
2005, http://plato.stanford.edu/entries
/freewill/. Accessed November 28, 2011.
What the moral law is will be taken up
with the discussion of the categorical
imperative.

Kant, Critique of Pure Reason, 26-29
(B xxv-B xxx).
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Ibid., 29.

Ibid., 28. If you find this argument hard
to follow, you are not alone. It takes a
considerable study of philosophy to
understand the argument, which, by no
means, suggests you would agree with it.
I. Kant, “Fundamental Principles of
the Metaphysics of Morals,” trans.
T. K Abbott, in Basic Writings of Kant,
ed. A. L. Wood (New York: Modern
Library, 2001), 151.

Ibid., 152.

Ibid., 154-55.

I. Kant, Foundations of the Metaphysics
of Morals, trans. L. W. Black (Indianap-
olis, IN: Bobbs-Merrill, 1959). The “AK
207 is the conventional page numbering
used in Kant scholarship, locating this
quote within the 22 volumes in the Pre-
ussische Akademie edition. Different
pagination is used when referring to the
Critique of Pure Reason.

Beauchamp and Childress, Principles
of Biomedical Ethics, 7th ed., 101-41,
provide a good discussion of autonomy
in the context of medical ethics. E. E.
Morrison, Ethics in Health Administra-
tion: A Practical Approach for Decision
Makers, 3rd ed. (Burlington, MA: Jones
& Bartlett Learning, 2016), 31-71, pro-
vides a discussion tailored to healthcare
managers.

R. Johnson, “Kants Moral Philoso-
phy, Stanford Encyclopedia of Philos-
ophy, February 26, 2004, http://plato
.stanford.edu/archives/spr2004/entries
/kant-moral/. Accessed November 28,
2011.

Beauchamp and Childress, Principles of
Biomedical Ethics, 7th ed., 361-67, pro-
vide a useful summary of these issues.
Kant posits a third version of the cate-
gorical imperative, “The Idea of the Will
of Every Rational Being as a Univer-
sally Legislative Will” (AK 4:431). See
Kant, “Fundamental Principles of the
Metaphysics of Morals,” 188. However,

70.

71.

since this seems to restate the empha-
sis on autonomy found in the second
version, I shall not take up analysis of
it separately.

Kant, “Fundamental Principles of the
Metaphysics of Morals,” 178.

For a sampling of sources stating or sug-
gesting that Kants categorical imper-
ative is the Golden Rule, see Longest
Jr. and Darr, Managing Health Service
Organizations, 5th ed., 103; Darr, Ethics
in Health Services Administration, 5th
ed.; Brannigan and Boss, Healthcare Eth-
ics in a Diverse Society, 29; J. O. Hertzler,
“On Golden Rules,” International Jour-
nal of Ethics 44, no. 4 (1934): 418-36;
S. B. Thomas, “Jesus and Kant, a Prob-
lem in Reconciling Two Different Points
of View;” Mind 79, no. 314 (April 1970):
188-99; P. Weiss, “The Golden Rule;
Journal of Philosophy 38, no. 16 (July 31,
1941): 421-30; and J. E. Walter, “Kant’s
Moral Theology;” Harvard Theological
Review 10,1n0.3 (July 1917): 272-95, esp.
293. Those who write about ethics with-
out having philosophical training are
even more likely to make this mistake.
A website on engineering ethics simply
indicates that the categorical imperative
is the Golden Rule; see http://www.engr
.psu.edu/ethics/theories.asp. I have even
made the error myself in discussing eth-
ical theories in the healthcare literature.
See the following examples, which were
part of a column on healthcare ethics:
J. Summers, “Managers Face Conflicting
Values,” Journal of Health Care Material
Management 7, no. 5 (July 1989): 89-90;
J. Summers, “Determining Your Duties,”
Journal of Health Care Material Man-
agement 7, no. 3 (April 1989): 80-81;
and J. Summers, “Ethical Theories: An
Introduction,” Journal of Health Care
Material Management 7, no. 1 (January
1989): 56-57. The fact that something
looks like something else does not make
it that something else.
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The disavowal occurs in a footnote in
Kant, “Fundamental Principles of the
Metaphysics of Morals,” 187, note 13.
To the normal reader, the footnote
would not clearly indicate that it ref-
erences the Golden Rule, because Kant
cited it in Latin, and none of the terms
resemble the English version of the
Golden Rule.

Kant, “Fundamental Principles of the
Metaphysics of Morals,” 186.

Ibid., 190-91.

Kant, Foundations of the Metaphysics of
Morals, 31.

Kant, “Fundamental Principles of the
Metaphysics of Morals,” 186.

Ibid., 186.

For a good history of the Golden Rule,
including versions that precede the
Christian formulation of Matthew 7:12,
see J. O. Hertzler, “On Golden Rules,”
International Journal of Ethics 44, no. 4
(July 1934): 418-36.

Kant, “Fundamental Principles of the
Metaphysics of Morals,” 187, note 13.
Ibid., 156.

Ibid., 183.

Some of the ideas in this section were
drawn from E. Feldman, “Kant’s Ethical
Theory,” in Biomedical Ethics, eds. T. A.
Mappes and J. S. Zembaty (New York:
McGraw-Hill, 1981), 26-37, esp. 36-37.
J. Rawls, A Theory of Justice (Cam-
bridge, MA: Harvard University Press,
1971), 11.

Ibid., 4-5.

Ibid., 30.

Ibid., 136-37.

Ibid., 142-43.

Beauchamp and Childress, Principles of
Biomedical Ethics, 7th ed., 126-27.
Rawls, Theory of Justice, 17-19.

Ibid., 137-38.

Ibid., 142.

Ibid., 17.

Ibid., 43, 61.

Ibid., 43-44.
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109.
110.

111.
112.
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114.
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Notes 37

Ibid., 60.

Ibid., 61.

Ibid., 75-83.

Ibid., 60-61, 75-83, and elsewhere.

For purposes of the argument, we have
to leave aside the real issue that equal
opportunity is simply not available to
large swaths of the population whether
they have the talent to be a physician or
they don't.

Rawls, Theory of Justice, 104.

Ibid., 148.

For two of many articles favoring rep-
aration to descendants of slaves, see D.
T. Osabu-Kle, “The African Reparation
Cry: Rationale, Estimate, Prospects, and
Strategies,” Journal of Black Studies 30,
no. 3 (2000): 331-50, and W. William
Darity Jr. and D. Frank, “The Econom-
ics of Reparations,” American Economic
Review 93, no. 2 (2003): 326-29. For an
article showing public opinion about
such reparations, see M. R. Michelson,
“The Black Reparations Movement:
Public Opinion and Congressional Pol-
icy Making;” Journal of Black Studies 32,
no. 5 (2002): 574-87.

Rawls, Theory of Justice, 102.

Ibid.

Ibid.

Ibid., 15.

R. Nozick, Anarchy, State and Utopia
(New York: Basic Books 1974), xi.

E. Feser, “Robert Nozick, Internet
Encyclopedia  of  Philosophy, 2006,
http://www.iep.utm.edu/n/nozick. htm.
Accessed December 9, 2006.

Rawls, Theory of Justice, 62, 92-93.
Kant, “Fundamental Principles of the
Metaphysics of Morals,” 186.

Nozick, Anarchy, State and Utopia, ix.
Ibid., 32.

Ibid.

Ibid., 33.

Ibid.

Ibid., 235.

Rawls, Theory of Justice, 42.
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Nozick, Anarchy, State and Utopia,
149-150.

Ibid., 151.

Ibid.

Ibid., 156-160, 217.

Ibid., 156-57.

Ibid., 230.

Ibid., 231.

Such statements made truly hard-core
libertarians turn against Nozick. See
M. N. Rothbard, The Ethics of Liberty
(New York: New York University Press,
1998), esp. section 29, “Robert Nozick
and the Immaculate Conception of the
State” For other criticisms of Nozick
cited by Rothbard in the libertarians’
own journal, see R. E. Barnett, “Whither
Anarchy? Has Robert Nozick Justified
the State?” Journal of Libertarian Stud-
ies 1 (Winter 1977): 15-21; R. A. Childs
Jr., “The Invisible Hand Strikes Back,
Journal of Libertarian Studies 1 (Winter
1977): 23-33; J. T. Sanders, “The Free
Market Model Versus Government: A
Reply to Nozick,” Journal of Libertarian
Studies 1 (Winter 1977): 35-44; J. Paul,
“Nozick, Anarchism and Procedural
Rights,” Journal of Libertarian Studies
1, no. 4 (Fall 1977): 33-40; and J. D.
Davidson, “Note on Anarchy, State, and
Utopia,” Journal of Libertarian Studies 1,
no. 4 (Fall 1977): 341-48. The website
for the journal is http://www.mises.org
/jlsdisplay.asp.

The same is true in recent times. The
Bushmen of the Kalahari in southern
Africa, after living in the area for 35,000
years as hunter-gatherers, were ejected
from the land as having no tenure
rights. See E. M. Thomas, The Old Way:
A Story of the First People (New York:
Sarah Crichton Books, Farrar Straus
Giroux, 2006), Chap. 20, esp. 294-95.
Healthcare administrators do have a
fiduciary duty to the organization and
its patients. Such duties include the
duties of care and loyalty created when

128.

129.

130.

131.

132.

133.

a person undertakes to act for the ben-
efit of another with whom he or she has
a relationship implying confidence and
trust and creating the expectation that
he or she will act with a high degree of
good faith.

For a good overview of these views and
a critical review as well, see A. Gand-
jour and K. W. Lauterbach, “Utilitar-
ian Theories Reconsidered: Common
Misconceptions, More Recent Develop-
ments, and Health Policy Implications,”
Health Care Analysis 11, no. 3 (Septem-
ber 2003): 229-44. A different source
lists 10 versions of consequentialism;
see W. Sinnott-Armstrong, “Conse-
quentialism,” Stanford Encyclopedia of
Philosophy, 2011, http://plato.stanford.
edu/entries/consequentialism/. At least
three versions of rule consequentialism
are described; see B. Hooker, “Rule Con-
sequentialism,” Stanford Encyclopedia of
Philosophy, 2008, http://plato.stanford.
edu/entries/consequentialism-rule.
Deontology can also be divided into
rule deontology and act deontology,
although I did not find the distinction
useful here. See Frankena, Ethics: 21-25.
J. S. Mill, Utilitarianism (1863), Chap.
II, para. 2, http://www.utilitarianism
.com/milll.htm. Accessed November
29, 2011. Owing to the many printed
versions, I am citing this work by refer-
ence to chapter and paragraph.

Ibid., Chap. II, para. 2. Accessed
November 29, 2011.

Eudaimonia, as previously discussed,
is human happiness that necessarily
includes pursuit of the good for humans
as humans.

See D. Lyons, “Mill’s Theory of Moral-
ity, Nous 10, no. 2 (April 1976): 101-20,
esp. 103-4. He draws this conclusion
from Mill's discussion of duty and
punishment in Utilitarianism, Chap. V,
para. 14-15, where Mill finds that pun-
ishment is necessary for persons not
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134.

135.

136.

137.

138.

fulfilling their duties, without regard
to any specific calculation of con-
sequences. The fact that this begins
to sound like deontology we leave
unchallenged.

For example, Lyons, “Mill’s Theory of
Morality;” 101-20, notes the consider-
able debate over whether Mill was an
act utilitarian or a rule utilitarian and
whether considerations other than util-
ity entered into his decision calculus.
Lyons cites considerable sources on
both sides of the debate.

Discussed by S. Gosepath in “Equality;,”
Stanford Encyclopedia of Philosophy,
2007, http://plato.stanford.edu/entries
/equality/.

For an extremely well-written, even
witty, analysis of this difficulty, see M.
Sagoff, “Should Preferences Count?”
Land Economics 70, no. 2 (May 1994):
127-44. For an abstruse and technical
paper reaching essentially similar con-
clusions, see D. M. Hausman, “The
Impossibility of Interpersonal Utility
Comparisons;,” Mind 104, no. 415 (July
1995): 473-90.

See J. Summers, “Managers Face Con-
flicting Values,” Journal of Health Care
Material Management 7, no. 5 (May-
June 1989); J. Summers, “Clinicians and
Managers: Different Ethical Approaches
to Honoring Commitments,” Journal
of Health Care Material Management
7, no. 4 (May-June 1989): 62-63; J.
Summers, “Determining Your Duties,”
Journal of Health Care Material Man-
agement 7, no. 3 (April 1989): 80-81;
and J. Summers, “Duty and Moral Obli-
gations,” Journal of Health Care Material
Management 7, no. 2 (February-March
1989): 80-83.

One of the common texts used for
teaching healthcare administrators the
principles of management includes a
section on ethics. Although much of
the section is on point and the overall

139.

Notes 39

text is excellent, the discussion of con-
sequentialism does not even mention
that the typical understanding is “the
greatest good for the greatest number”
but, instead, simply says “a summary
statement that describes utilitarian
theory is ‘the end justifies the means”
See Longest Jr. and Darr, Managing
Health Service Organizations, 7th ed.
The author of the statement, Kurt
Darr, had previously written Ethics in
Health Services Administration, 5th
ed. In that text, he mentioned the idea
of “the greatest good for the greatest
number” along with “the end justifying
the means” but thought both attrib-
utable to utilitarians, although not
to be “applied without qualification”
(p. 17). He did not discuss those qual-
ifications. Unfortunately, many health-
care administrators, only exposed to
the more general management the-
ory book, will never know about the
greatest good for the greatest number.
They would likely perceive consequen-
tialism as inherently allowing an evil
to seek a good. For one of many other
examples of misunderstanding conse-
quentialism, many of the sites making
the claim that utilitarianism means the
end justifies the means are religious
sites. For an example of a business
misreading of Mill’s consequentialism,
see R. Scruton, “Thoroughly Mod-
ern Mill,” Wall Street Journal, May 19,
2006, A10, http://online.wsj.com/article
_email/SB114800167750457376-IMyQj
AxMDE2NDI4MjAyMDIxWj.html.

B. Hooker, “Rule Consequentialism,”
Stanford Encyclopedia of Philosophy,
2008, http://plato.stanford.edu/entries
/consequentialism-rule. Accessed
November 29, 2011. Hooker provides
the reasons for this rejection and cites
a large body of scholarship to support
his contention. See also E. Millgram,
“What’s the Use of Utility?” Philosophy
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and Public Affairs 29, no. 2 (Spring
2000): 113-36, esp. 126.

A criticism in the philosophical litera-
ture is that revision of the rule to deal
with exceptions leads inevitably back
to act consequentialism. See Hooker,
“Rule Consequentialism”  Practical
experience as a manager and an educa-
tor of managers suggests that any man-
ager worth his or her salt learned long
ago not to let this happen.

Beauchamp and Childress, Principles
of Biomedical Ethics, 7th ed., 227, dis-
cuss the substituted judgment approach
and find it lacking. They promote the
phrase “pure autonomy standard” (pp.
227-228) for what I understand as the
substituted judgment approach. Their
change in terminology is not used in
the healthcare literature as a replace-
ment for “substituted judgment.”

See Morrison, Ethics in Health Adminis-
tration, 3rd ed., 32-36, and Beauchamp
and Childress, Principles of Biomedical
Ethics, 7th ed., 126.

In political decision-making, we fall
back on the idea of having an elected
person who represents us. These rep-
resentatives collect information about
what their constituents think in a
number of ways. In the organizational
setting, the entire discipline of mar-
ket research can be involved in this
process. However, these information-
gathering methods are seldom quick or
inexpensive.

144.

145.
146.

147.

148.

149.

See Sagoft, “Should Preferences Count?”,
and Hausman, “The Impossibility of
Interpersonal Utility Comparisons”
Mill, On Liberty, Chap. I, para. 13.

I refer the reader to P. Tillich, The Cour-
age to Be (New Haven: Yale University
Press, 1952) for helpful thoughts on
coping with difficult quandaries about
the meaning of life and difficult choices
in life.

See Longest Jr. and Darr, Managing
Health Service Organizations, 5th ed.
The authors stress the balancing and
eclectic nature of the work of the man-
ager in drawing on ethical theories and
principles. See also Brannigan and Boss,
Healthcare Ethics in a Diverse Society,
28, for a similar view.

For example, the professional society
of healthcare managers, the American
College of Healthcare Executives, traces
its origins to 1933. The organization
was founded to develop the profession
of healthcare managers. See http://
www.ache.org/CARSVCS/wesbury
_fellowship.cfm. Many other health-
care professions are even more recent
in origin.

See J. Summers, “Doing Good and
Doing Well: Ethics, Professionalism
and Success,” Hospital and Health Ser-
vices Administration 29, no. 2 (March-
April 1984): 84-100, for an early
discussion in the healthcare literature
about the integration of these values
and approaches.
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